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THE FEDERAL PQuER CaMISSIOK 
History of Federal Po^ver Hegula.tion 

^'n 1882 the first hyclroeleo trie poi¥er project in the 
United States w&.s constructed# Eight yea.rs later Congress 
took its first step toward power regulation by proTiding in 
the Rivers and Harbors Aot^ that no obstruction shoiild be 
built in any navigable water?/ay r/ithout Congressional consent® 
The policy of fostering water poviror devGloj)raent was first ar- 
ticulated six years later vdien Congress authorized the Secre- 
tary of the Interior to permit citizens and associations of 
citizens to use tracts of mot raore than forty acres and rights 
of -way up to tiTOnty-five feet in width on the public lands 
and national forests for the generation and transmission of 
electric power 

The Rivers and Hai-bors A.ct of 1899'''^ modified the Act 
of 1898 requiring the approval, of the Chief of Engineers 
and tlie Secretary of War in addition to legislative authori- 
zation, and by providing for the consent of tlie state legisla- 
ture as a substitute for Congressional action when the 
navigadole portions of the r/aterway involved lay entirely 

T> Approved September 19, 1690, 26 Stat® h55* 

2. Auot approved Hay lii., 1.896, 29 Stato 120, 43 U#S,C. 957 « 

3* Approved Harch 3, 1899, 30 Stat* .1151, 33 H.S#C. 401 f f # 



Y/ithin one state. In 1905 'che Forest Serx-'ice was transferred 
to the Department of Agriculture and the powers of the Secre- 
tary of the Interior ox-er the national forests devolved upon 
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the Secret. ary of Agriculture, in I906 tho General Dam Act*' 

was enacted. It prescribed general conditions forming a 
part of all authorizations to build dams. In 1910^ for the 
first time Congress imposed a limit upon the dure.tion of per- 
mits to build dtim.s and fixed the period at fifty yeoi-'s. At 
the same time Congress provided for the imp>osition of charges 
against licensees to defre.y the expenses incurred by the Gov- 
ernment in the administration of the statute. Both of these, 
provisions are embodied in the law in force today. 

In I9SO the Federal Power Coriiiiission was created by 
the Federal Yd'ater Power Act, ^ The Commission was composed of 
the Secretaries of War, Agriculture, and the Interior, £ind 
was authorized to license and supervise water power develop- 
ment on the public lands, navigable streams, and other waters 

а. ffeoting interstate or foreign conimercG, In I92I it ym.s de- 
prived of power to license projects in nationoJ parks and 
nonvments,^' but othe,rvjise its powers and organization rema.ined 

I 4 ., Act approved February 1, 1905 > 33 Stat, 628, 16 U*S,C. 14.72.. 
5* Approved June 21, I906, 34 Stat, 3^6, 

б, Act approved June 23 j 1910, ^6 Stat, 593“ 

7, Approved June 10, 1920, I4I Stat, 1063» 

8, Act approved March 3> 1921, Ul Stat. 1353 » 


undisturbed until 19J*06 Dux'ing these ten years the Coimnis-* 
sion had only one employee of its o-\vn, an executive secretary 
an.d was forced to 3rely upon the employees of the Departments 
headed by the Cornmission members for the rjorfoi'iiiance of its 
functions. This method of ox:)era.tion vms distinctly inade- 
quate and Congress finally reorganized the Commission as an 

independent agency with its own sta,ff of employees, but left 

9 

its powers unchanged.'' The reorgaiiization Act provided for 
a Commission of five full-time members, appointed by the 
President with the advice and consent of the Senate, which 
should su'persede the existing comraission and com.mo:ince to 
function as soon as three members had taken office. The new 
Commission entered upon its duties in December 193*^ • 

In 1935 the Federal Water power Act with minor 
chai-:^;8s was made. Pai-t I of the Federal Power Act by Title , II 
of the Public Utility Act of 1935 sind Parts II and III were 
added. 

Part II greatly extended t ho field of federal regu- 
lation by giving the Goramission ,iurisdiotion over utilities 
which own. facilities used for the transmission or sale at 
whole salo of electric energy in interstate commerce. Part 
III relates to both those utilities and licensees under Part 
I and contains the administrative and procedural provisions 
of the Federal Pcfv^er Act. 

9« Act ajpproved June 23 a 1930 i ip Stat* 797* 

10. Approved August go, 1935*. k9 Stat. 803o 


In 19^8 the povrers of the Coiffinission vs'ere extended 
to interstate and foreign commerce in natural gas b\?- the 
ixiatui'al Gas Act.^^ 

"Vai'ious other poT/ers were conferred upon the Com- 
mission by. the Tennessee Valley Authority Act^^ as amended^ 
the Bomierille Act,^^ The Fort Peck Act^'*’ mid the Flood Con- 
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trol Act of 1938 ; since all powers granted by those 

statutes pertain to the regulation of other governmental 
agencies in the production and distribution of electric 
energy 8.nd have no direct regulatory effect upon the public, 
they will not be discussed in this monograph. 

T he F unc tion s and Duties of the Oormidssion 
The Feder al Poore r Act, Part I of the Federal power 
Act gives the Coinmission licensing pwer over: all projects 
for the development of power (mechanical or electric) on 
navigable waterways and, when the Commission finds that 00 m- 
nerce will be affected, over projects on non- navi gable 
streams subject to the control of Congress under the commerce 
power* Broad rogulatorj'' powers over the licensees are also 
granted. In addition. Part I requires the Cojirdssion to 

11. Approved June 21, 1938, 52 Stat, 833? 13 TJ.S.C. » 

12. Approved May 13, 1933 , UQ Stat. 58. 

13 . Approved August 20, 1937# 58 Stat. 731* 

I 4 * Approved May IG, 1958* 52 Stat. i+ 03 . 

15 * Approved J^me 28, 1938, 52 Stat* 1215. 


make studies, investigations, and reports to Corigrass to the 
end that the public interest Vvrill be protected in the devel- 
opment of water po?fer, 

part II gives the Coimniss ion power to regulate the 
transmission end sa.le at wholesale of electric energy in 
interstate commerce to the extent that tiiose matters are not 
subject to sts.te reguls-tion# It directs the Commission to 
divide the country into regional districts for the voluntary 
interconnection and coordination of facilities and gives the 
Commission power to license (on application) or to require 
(on complaint) the interconnection of transmission facilities 
Similar authority to act on its own motion is given the Com- 
mission in time of -vYar or emergency, in which case it is ex- 
pressly provided that notice and hearing need not be given 
the affected parties j but only a temporai’v oomieotion may 
be requii'ed under these ciroumstanoes. In case of an emer- 
gency requiring immediate action the power companies may meke 
temporary physical connection of facilities wdthout license. 
The export of power vd-thout authority from the Commission 
is also forbidden by Part II. 

The Commission is in addition given control over 
the sale, lea.vse, merger and oonsolida.tion of facilities of 
public utilities, and the acquisition of the securities of 
one public utility by another* The issuance of securities 
and the assumption of liabilities by public utilities when 
such rriatters are not regulated by a state commission, is 


tmder the j •oris diction of the CarrB,ni ssion. Ra.tes and services 
are also subjected to its control* 

The Coirmiission is directed to coopera,te with states 
and state coinmissions in the administration of Part II* Bro- 
visioii is made for the use of boards composed of representa- 
tives of a state or states, who Eiay exercise the powers of 
members of the Coiraiiission when designated 'by the (^ommdssion 
to hold hearings* 

Pai'*t III authorizes the Commission to control the 
accounting practices of licensees, public utilities subject 
to the Act, and agencies of the United States engaged in the 
generation and sale of electricity for public use, and sub- 
jects to examina-tion 'by the Commission the books and records, 
of persons oonti-olling licensees or public utilities. Deal- 
ings in securities of public utilities by their officials 
for personal profit is made unlawihil and various interlock- : 
ing directorates mthout authority from the Commio.sion are 
forbidden* 

Powers to investigate, issue subpoenas, hold hear- 
ings, adopt rules of practice and proimilgate reg'alations are 
given the Coiraniss ion. 

Pi'ooedural provisions for rehes-rings and judicial 
review on petition to the Circuit Courts of Appeals and the 
Court of Appeals for the District of Coliombia are contsdned 
in Pert III. Sanctions for violations of the Act and the 
orders and regulations of the Commission are also provided# 


The n atural Gas Act* The provisions of the Hatural 


Gas Act apply to the transportation of natiiral gas in inter“ 
state coiimierce and to its sale in interstate coiimerce i'^or ro" 
sale for public consumption^ but the Act does not extend to 
the local distribution of natural gas or the facilities for 
such distribution or to the production or gathering of natur- 
al gas . 

The Act forbids the importation a:id exportation of 
natural gas without authority from the Coiiniission, It pro'rides 
for r 0 g;ulation of rates and services, control over the ex- 
tension and abandoiment of facilities, o.nd the, keeping of 
accounts by nattiral gas companies, and othervdse subjects 
the natural gas industry to control generally similar to 
that provided in the Federal Power Act. 

Organization of the Coniaission and its Staff, 

The Commission is composed of , five members appointed 
by the President with the advice and consent of the Senate, 
not laore than tlu'ee of whom may be appointed from the same 
political party. They hold office for five years, but the 
terir).s of office are so arranged that one expires each yeon. 
Their salai'ies are .110,000 per annum. They elect their 
chairman end vice“Chair?nan , The members of the Commission 
raay not ongsge in any other business or emplo^rnient and may 
not hold an official relation to any licensee or to anyone 
engaged in the generation, transmission, distribution or 


sale of powers nor may they omi stock or bonds of, or be other- 
wise pecuniarily interested in, a power company 

The Federal Power Act specifically authorises the 
Coinmission to appoint, prescribe the duties, and fix the sal- 
aries of a secretary, a chief engineer, a general counsel, a 
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solicitor j fmd a chief accountant* Provision is also made 
for the appointment of other necessary employees. The Commis- 
sion has approximately 790 full-time employees, of whom some 
590 ai'e stationed in 'vYashington, the reraainder being attached 
to the five field offices^^ which operate under the general 
supervision of the- Chief Engineer and the iimaediate super- 
vision of regional directors. In addition to the officers 
specifically provided for in the Power Act, the full-time 
staff consists of Ij.2 lav^yars in the Bureau of Laav and 5 i^a 
the Chief Examiner *s Division, 2/^2 engineers, 100 account- 
ants, and 22 other professional or expert employees. 

At present the Commission’s staff is divided into 
a number of "bureaus”, "offices", and "divisions", organised 
along professional rather than fvinctional lines and respon- . 
sible directly to the Coiimlssion; and sorae of tlie "bureaus" 

16, It is interesting to note that no provision is made 
against the possession of. siiiiilar interests in competitive 
fields, and the Natural Cfas Act makes no provision with re- 
spect to similar interests in the natijral gas industry, 

17* Recent appropriation acts have fai.led to provide a 
salary for the Solicitor - hence, the office is vacant* 

18, Located at Mew York, Atlanta, Chicago, Denver, and San 
Franc! soo « 



and ’’offices” are further subdivided into ’’divisions” and 
’’seotions”. The major organizational system is modified 
somewhat in practice by the use in many cases of a ’’Super- 
vising Commissioner”, who acts as a coordinator, monitor, 
and adviser to the staff as well as liaison officer between 
the other members of the Commissi.on and the staff. 

Vo lume of Business 

It is extremely difficult, if not impossible, to 
describe within reasonable ccmpass the volume of business 
before the Commission. Statistics are not meaningful, since 
oases may vary from an a.ppli cation for a license to install 
a one- horsepower water wheel in a tiny mountain stream for 
the use of the licensee alone, to the complicated utility^ 
valuation end rates cases^ hearings may take a few hours or . 
imny weeks j and the values of the interests involved may 
range from a few dollars to tens of millions. Horeover, 
statistics alres.dy compiled are not so full and detailed as 
night be desired said therefore do not lead to fruitful in- 
terpretation, For- T((3iat ever they may be worth, however, the 
following tabulation and other statistics eire submitted. 
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Declarations of Intentions and Licenses Under Part I 


of the Federal Pov/er Act 



Filed or 

Issued 


j Licenses 


applied 

or grant- 

Pend*- 

salt stand- 

Total s 

for in 

ed in 

ing 

ing, 

1920- : 

fiscal 

fiscsJ 

July 

s July 1, 

1939 ! 

year I 939 

year 1939 

1939 

s 1939 

Declarations of 

Intention for li- 





censes and pre- 
liminary permits I 50 

6 


u 


Applications (ex- 
cluding renewals) I6OI 

102 


181 


Licenses, Major 





projects 

11+ 

11 

33 

124 

Minor projects 


21 

10 

li^5 

Minor pai-ts of 





major projects ) 

08 


2 

32 

Transmission lines ) 

27 

115 

51-1-1 

Pr e 1 imi nfu' y per mi t s 

6 

1 

8 

5: ■ 

Renewals 

10 


13 


Applications for amend- 
ments to licenses 

62 

38 



Applications for transfer 

14 



of . licenses 

15 

25 


Applications - 
Miscellaneous 

38 


30 


Applications to restore 
public lands to entry 

74 

4 ' 



and G 0 ttlem.ent 

91 




* Acted upon, hut disposition not indicated 


Fees and charges amounting to were col- 

lected from licensees by the Coim:dssion in fiscal 1939* Hun- 
dreds of rate schedules under both the Power Act and the Gas 
Act have been filed and examined, and up to June 3^^ 1939s 


1,286 proposed changes in. gas and electric rates had teen sub- 
mitted, These changes included 5 increases and decreases 
in electric rates, and 52 increases and 5 decreases in gas 
rates® Seventeen applications for a,uthorit 3 r to merge, con- 
solidate or othermse dispose of electric facilities, and 
nine applications for authority to issue securities or for 
approval of credit contracts v/er© received in fiscal 1939 * 

It is estimated that reductions in electric rates betmreen 
July l,1954i December 31 » ^ 937 » resulted in savings to 
consumers of (j!l 6 c', 7 ^ 1 >U 91 ; but what part of that saving is 
attributable to the activities of the Cormiission is not 
Imown® Several hundred projects have been reported to the 
Commission as operating without anpropriato authority. What 
proportion of such p)roJects ©.re subject to the licensing pro- 
visions of the Federal Power Act is not knoTOi, although in- 
vestigation is continuing. 

Under the Uature-l Gas Act, Ijl; forimal proceedings, 
including 23 rate cases, had been insti'tuted up to June 33 >, 
1939« Six applications for certificates of pifolic conveni- 
ence and necessity (involving approximately 2,000 miles of 
pipe line) had been filed, one 1-jad been granted and one with- 
drawi. Six applications for permssion to export and one to 
iuiport natural gas had been filed. 


ADJUDIGATIOK AM) LICMSING^^ 


Because the actual processes of hearing and of post- 
hearing consideration of cases are not substantially differ- 
ent in the various categories of actions in the Cornini ssion’f s 
jurisdiction, discussion of those processes is reserved for 
later treatiaent in this monograph. In the imediately fol- 
lowing. pages discu-ssion is largel3r limited to the problems 
which arise prior to the commencement of formal hearings. 


Lioensi^ig of Power Projects 


Licensing the construction and naJ-ntensmoe of power 
projects is one of the important functions of the Commission. 
Although it issues several other types of licenses, a license 
in the parlance of the ComEiissioii and its staff relates to a 
power project. A license must be obtained before , any proj- 
ect for the developraent of water power can be lawfully built 
or maintained 

( 1 ) in, across, or along eny navigable waters of 
the United States; 


19* The Cormission has power to require the insta].lation of 
the iiltimate power development of licensed projects; to order 
the extension, improvement, and physical interconnection of 
facilities; to permit the abandonment of services and facili- 
ties; to detex’mine the recaptvire price of licensed projects; 
to expropriate excess profits of licensees; to impose penal- 
ties ajid forfeitures for violation of its orders, rules smd 
regulations; and to fix bonds for licensees desiring to enter 
the lands of another. Hone of these powers has ever as yet 
been exercised and therefore they are not discxissed in the 
monograph. The procedure v^'hioh ?/ould be involved v/ero these 
aspects of the Commission's authority to be brought into play, 
is not closely prescribed by statute nor particularized by 
(continued) 


(2) in any othex- watex’S ovei’ i/micli Congress has 
jurisdiction mider the oonEiierce clause^ if 
the Commission finds that the project will 
affect tile interests of interstate or 
foreign commerce j 

(3) upon public lands or reserTations of the 
United States; or 

(Ij.) to utilise SLirplus mter or vmter po?ver 
from any GoTernment dam. 

Declar ation o f I ntention; form and cont ents. In 
cases in which there is doiibt concerning the Conmisslon^ s 
jurisdiction over a particular project - cases involving non- 
navigable streams constitute the bulk of the raatters ai-ising 
under this head - a preliminary proceeding is available to 
try out the issues upon 7diich the authority of the Commission 
depends. That proceeding is initiated by the filing (under 
section 23(b) of the Act) of a *'declaro.tion of intention” by 
one who proposes to construct a water-power project, Under 
the rules of pre-ctice the doclcration must: (l) be submitted 
ill triplicate, (2) be i^/ped or printed on paper of a sxiooified 
size, (3) be signed by the party in interest or his a-ttorney, 
and (4) contain (a) a brief description of the proposed proj- 
ect, (b) a sketch map sho?/ing the streaia or streams to be 
utilised and the approximate location of the jiroject, and (c) 
a statement of the proposed method of operation and the 
power interconnootions contemplated 

(continued) e?d sting regulations. It may be assumed that the 
procedure employed will be largely an adaptation of v/hat is 
described in the following pages, 

20, Strict oomplienoe with the formal requirements of the 

rules of practice is not enforced. In the case of small 

}pr ejects the Commi ssion will act on very informal declarations, 

- 13 ,- ■ ' ' ■ 



Notice . a;id initial consideration. Each declar ation 


of intention is referred to the iiureau of Engineerings where 

21 

it is assigned to an engineer for consideration* Alraost 
invariably investigation in the field is necessary. In this 
activity the services of the Departments of Ifai’s the Inter- 
ior, or Agriculture are frequently obtained, although in 
many instances the Commission’s field staff makes the inves- 
tigation, If it is decided to refer the matter to one of 
those Departments for investigation, a letter to the appro- 
priate official is prepared in the Bvireau of Engineering for 
the signature of the Secretary; but if the field staff of 
the Commission is to be used, the Chief Engineer may, and 
usually does, send the matter to a field office Ydthout ref- 
erence to the Secretary* When a report f ran the field is re- 
ceived, it is sent to the Bureau of Engineering for consid- 
eration, There a memorandum suraraarising the results of the 
investigation arid indicating tlie probable consequences of 
the construction of the project is prepared for the Commis- 
sion by the staff and approved by the Chief Engineer, The 
memorandum and the file are transmitted to the Bureau of Law, 
through the Docket Section vdiich serves as a clearing house 
and recording agent for all inter-bureau transfers* 

21, A prelimiimry step' is taken in the “Docket Section” of 
the Secretary’s Office, which maintains the master docket 
of the ComiiiiGsion and to which each declaration of intention 
is sent iimnediately upon its receipt. There the declaration 
is docketed and a letter is prepared for transmittal to the 
governor of the state in which the proposed project is to be 
located. 

- Ii4.- 


The matter is raceiTed iii the Bureau of Lai?/ by the attorney 
in chai'ge of administro-tion -vvho supervises tte Bureau’s 
docket and assigns cases to attorneys. He assigns the imtter 
to an attorney for oonsi deration and the preparation of a 
iiiemorandum to the- Commission, The attorney checks the docu- 
ments to see that there is probable cause to believe that at 
a hearing the jurisdiction of the Coimission can be estab- 
lished. lYiiatever his decision in that regard, he prepares 
a memorandum for the Comnission and a proposed order which 
are reviev/ed by an Assistant General Counsel and, when ap- 
proved, transmitted with the memorandun of the Biu-eau of 
Engineering and the file to the Secretary after clearing 
through the administration office of the Bureau of Law and 
the Bookot Section of the Secretary’s office. 

The Secretary enters the matter on the calendar 
for the next meeting of the Commission and sends copies of 

all documents to each ccimmis si oner for study before the meet- 
22 

ing, Exaiiiination of the memoranda in the file usually suf- 
fices to inform a commissioner whether the question of juris- 
diction is at all doubtful. At the meeting of the Commi-ssion 
the matter is considered, a vote cast, and except where it i s 
plain that jurisdiction does not exist a hearing is ordered^^ 

22, The Commission holds a regular mooting each Tuesday at 
10; 00 A.M. and spocial meetings whonevor oallod by the Chair- 
■man, 0 

23 , As a general rule a hearing vn-11 be omitted onl 3 /- when 
the staff’s irvestigation has shown beyond doubt (continued) 


and a supervising ooimiissioner is designated by the Chair- 

2k 

mano The order fixes the time (usually about thirty days 
later) and place (usually the Commission ’s office in Yfashing- 
ton) for the 'hearing. 

The Secretary notifies the Bureaus of Law and Engi- 
neering and the Chief Exami.nei' of the order for hearing , 
sends a copj/' of the order to the party filing the doclaration, 
and the Division of Inforraation prepares a press release. 
Copies of the press release are mailed to the governor and 
the United States senators of tho state and the congressmen 
of the districts in wh.ich tho project is to be located. 


(continued) that the facts upon •v/nioh the Commission^ ^juris- 
diotioii depends do not e:dst. In a few other very rare in- 
stances a hearing has not been ordered when an earlier de- 
cision of the Coimriission has held the waterway involved to 
be navigable 5 but even when such an earlier decision has 
been made, a hearing is usually ordered if the declarant has 
evinced doubt concerning the accuracy of the prior determina- 
tion. In the oases in which a heaidng is not ordered the 
CoMoission mal:es a general finding of navigability or want 
of jurisdiction, as the case may be, and approves the order submitted 
or instructs the Secretai'y to procure a proper order from the 
Bureau of Law. If the latter course is followed, the Secre- 
tary advises the Biireau of Law of the action of the Commission 
and requests the preparation of a suitable order for adoption 
by the Comris slon at a later meeting. 

Slj., The selection of th© supervising coimmlssioner in all 
cases is generally controlled by tee volume of work already 
assigned, although familiarity with a particular subject mat- 
ter or special knoYdedge of conditions in the geographicod 
area involved may influence tho Chairman* s decision. It is 
the supervising comiTiissioner * s function primarily to assure 
prompt staff attention to cases. His relationship to the 
individual cases assigned to him appears to be of an essen- 
tially administrative character, in so far as it differs 
from that of the other coimmssioner s, all of whom Join 
equally in consideration of the raerits Yvhen the case is 
presented for decision. 


The 0 . 1 ' der for hearing does not specify any issue to 
be considered since only two issues are possibles (l) whether 
the waters are subject to the jurisdiction of Congress under 
the coinueroe p)p}ver,..aiTd' (2-) jihether the yprojeot will affect 
the interests of interstate or foreign coinriieroe. Although 
the statute does not require the filing of a declaration of 
intention unless Congress has jurisdiction over the stream, 
the Commission does not treat the filing of a declaration as 
a concession of that point and it sometiriies happens that a 
declaration denying all jurisdictiona.1 facts vdll be filed 
as a matter of caution in an effort to obtain a formal order 
of the Comraission denying jurisdiction* Thus both issues are 
present, though perhaps not contested, in all cases. 

Designation of an Examiner ; Until January 28, 193^^ 
the entire Commission formally designated the examiner to 
preside at the hearing; but on that date the ,Corrmd.ssion gave 
the Chairman general authority to designate presiding officers 
talcen from a limited group within the Commission* On Novem- 
ber 3 > 1939 j "the authority of the Chairman was extended to 
permit him to designate a commissioner or any member of the 
Commission's staff to preside at public hearings* The pro- 
cedure is still cumber som.e, however, and it seems to be uii- 
necessai'ily so, Mien the Chief Examiner is notified that t.he 
matter has been set for hearing he selects one of his staff 
to preside and fills out a form making the nomination. The 
form is sent to the supervising commissioner, who, if he 
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appi’oves^ initials it and ior^vards it to the Chaimaii for sig 
nature*^ Yfoen the Chairmn has signed the order of designa- 
tion it is sent to the Secretai'y who notifies the Bureaus of 
Law and Engineering, 

Final Disposition , At the hearing the deolsirant 
opens the evidence and attempts to show that the stream is 
not subject to the jui'i s die ti on of Congress and that the pro j 
ect mil not affect the interests of interstate or foreign 
ooixiiTierce, The Commission’s counsel then introduces the evi- 
dence in support of the Commission’s jurisdiction and the de- 
clarant undertakes to rebut. Frequently the declarant maloes 
Ms strongest showing in. rebuttal, liijlien all the evidence is 
in and the mtter is subimitted to the Commission, it does 
not enter an order, but merely ’’finds” the existence or ab- 
sence of the facts Mp on wMoh its jurisdiction depends. 


25 • It is said that not once in t^venty times will the super- 
vising commissioner question the Chief Examiner ’s nomina- 
tion and only once in near.ly six months has any change been 
made* So fej* as can be ascertained the chairmEm has never 
overruled the recommendations made to him, but the practice 
of submitting; recommendations to him is justified on the 
ground that since he is the chief administrative officer 
of the Commission it is only apipropriate that he sign the 
order. The bui’den of tMs procedure is small in itself and 
affects only the Commission, It is multiplied many times 
in other matters of detai.l and is typical of the attitude 
of the Commission and its unwillingness to delegate any 
aathority to the staff or even to its members generally, 
Appai'ontly the Chief Examiner is entirely competent to 
select the examiner who is to preside in a particular case 
and in any event the supervising commissioner who has some 
knowledge of the case is -bettor situated than the Chairman 
to make the so lection. It would soem that oven if the Com- 
mission insists upon taking an active part in the p)rocess 
of selection it would be more expedient to give the Chief 
Examiner the p)ower to designate subject to veto by the 
supsrvisiiig commi -s si oner , 
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If the Caumdasion finds that it lacks jurisdiction, 
the declarant may of course proceed ?dth the construction of 
his project without farther reference to the Commission, but 
if the jurisdictional facts are found to exist authority to 
proceed. must be obtained from the Commission by preliminary 

. 26 

permit or license. IJsusilly a preliminary permit is first 

27 

sought in the case of major projects, except where a deo- 
laration of intention has been filed, in wMch case an appli- 
cation for license is filed. 

A pplication s for prel iminax^y pe rm its and li censes. 

To obtain either a preliminary permit or a license a detailed 
application must be filed showing the plans of the applicant 
and financial ability to carry them out. Forms are furnished 
for the purpose end specified supporting exhibits are required 
by reguls-tion* An application for a license is required to 
be sts.ted in sanewhat greater detail than one for a prelimi- 
nary permit and applications dealing vdth major projects 
must be more detail-ed than those dealing mth minor projects. 

Sections /4(e) and (f) of the Act require the Con- 
mission to give notice of the filing of an application for a 

26. Section 5 of the Act provides that a preliminary permit 
’*shall be for the sole purpose of maintaining priority of 
application for a license under the terms of this Act for 
such period or periods, not exceeding a total of three yeans, 
as in the discretion of the Commission may be necessary for 
making examinations and surveys, for preparing maps, plans, 
specifications, and estimates, and for raking financial 
ai'rangements 

27. Projects are classified as “major” y^hen the installed ca- 

pacity will be in excess of ,100 horsepowor. The regulations 
provide for tiie issuance of preliminary permits only in the 
case of major projects. , - , 
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pi'eliininary permt or a license not preceded by a preliminary 

permit to any State or municipality likely to be interested 

in or affected by such applications and to “publish notice 

of such application once each week for four weeks in a daily 

or weekly newspaper published in the county or counties in 

rdiich the project or any part thereof or the lands affected 

28 

therehj’ ai'e situated”. Section 21}. requires that whenever 
public Imids are included in a proposed project the local 
land office shall be giTCn notice of the filing of the appli- 
cations the date of filing, and a description of the lands 
affected. The Secretary's office gives the required notices 
by letters to the governor, senators, congressmen, utilities 
commissions and, men necessary, to the land office and other 
interested government agencies, arid supplies the .Divd. sion of 

29 

Information mth imterials for a press release. 

Amendments of applications. At any time prior to 


the issuance of a preliminary permit or a license the appli- 
cation m%'' be amended by simply filing such substitute docu- 
ments as may be necessary to show the proposed changes, ho 


280 Section 10(i) provides that: ” In issuing licenses for a 
minor part only of a completed project, or for a complete 
project of not more than one hundred horsepower installed ca- 
pacity, the Commission may in its discretion waive such con- 
ditions, provisions, and requirements of ^art ^ except the 
license period of fifty years , , , ” It lias been the invari- 
able practice of the Commission to waive the provisions of 
the Act relating to notice in the cases covered by that sec- 
tion, and no notice whatever i s given. 

29, It is estimated that 10,000 notices will bring about 50 
responses of all kinds. 
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rule as to giving notice of amendiuents to applications has 
been established but it is said that, as a general rule, notice 
is not given in the absence of specific directions by the Com- 
mission issued when the application is submitted for final 
o-ction. This general rule might be subject to exception when 
in the judgment of the Commission or the Supervising Gomrais- 
sioner an £u,nendin.ent amounted to a complete departure from, 
ra-ther than a change in i^lans. In case of doubt as to whether 
an amendment assumed the proportions of a dexmrttu'*e the com- 
missioner Y\rho ordinarily supervises similai' oases would be 

consulted and might either issue instructions himself or sub- 

30 

mit the matter informally to the Coinirdssion for decision. 

Staff c onside ration of a.ppli cations. When docketed, 
applications are sent to the Bureau of Law for a preliminary 
examination to see tlmt the requirements of the regulations 
as to fauu have been inet and then are transmitted to the 
Bureau of Engineering for s-fcudy. The Bureau of Engineering 
considers the structural aspects of the project works, the 
effect of the isroject on navigation rxXid other power develop- 
ment in the waterway and 'vvhether other plans might not be 
better suited to the public interest. The Bureau may corre- 
spond or consult with representatives of the applicant in 
aid of its studies oor to suggest changes, A memorfmdum 

30 « The statement of possible procedure in the exceptional 
cases is based largely on specidation rather than experience 
since actual cases, if they have ai'isen, have not been dis- 
covered in this study. 


recoimnending the denial or the grantii^ of the application 
with the imposition or waiver of conditions is prepared for 
the Commission and forwarded with the file to the Bureau of 
La’w* There the application is closely scrutinized to see 
.that all legal requirements have been satisfied ajid the memo" 
randum of the Bureau of Engineering is checked to see that 
the recommendations are consistent ?rlth the Act# A memoran- 
dum and a proposed order are then prepared, approved by an 
Assistant General Counsel, and submitted to the Commission 
through the Seoretary, The Secretary sends copies of the 
memoranda to each of the commissioners for study before the 

meeting at wMch the application is to be considered and. 

31 

places the matter on the calendar* 

Comm, s si on ac tion * At the meeting of the Comm:! s si on 
it may be decided that the financial situation of the appli- 
cant requires studys but in the case of states, municipali- 
ties, and lange corporate interests whose financial condition 
is 0 lread 3 ?' well Inio-vm to the Commission, fiu-ther inquiry on 
that score is of com'se unnecess£\ry. If sL\oh a study is deemed 
desirable, the matter is referred to the Bureau of Accounts, 
B’inance and Rates for report and the matter is reconsidered 
at a subsequent meeting on the basis of the memoranda from 
all thcee Bureaus* 

31* In a few instances an applicant has sought a hearing be- 
fore the Commission acted C 2 i the application. In very rare 
instances the request has been granted and a hearing hold* 
Hearings are almost always held, however, vdien protests have 
been received or denial is contemplated* See page 24> infra * 


When the Corrjxnission acta, the Secretary recor*ds the 
vote in the minutes, signs the order submitted by the Bureau 
of La?f or procures another which he submits to the commission- 
ers for initialing and then signs* Copies of the order are 

sent to the applicant and to the Bureau., of Law, which prepares 

32 

a proposed form of license (or permit). The draft of li- 
cense is prepared by the Bin’eau of Engineering, checked by 
the Bures-u of Law and sent by the Secretary to the applicant 
in triplicate for acceptance, which is indicated by signing 
the license and returning it to the C,o;(nmission witliin sixty 
do.ys after receipt. If the license is accepted, the Chair- 
man signs, the Secretary attests and se-als it, and one copy 
is sent to the licensee. The process is then complete. 

Re G ons id erat io n , It sometimes happens that the 
applicant declines to accept a tendered license because the 
conditions are believed to be unreasonably or unnecessarily 

53 

onerous or beyond the power of the Commission to impose. 

In such cases relief ma^’- be sought bj?* refusing to accept the 
license and either merely corresponding with the Commission 
or filing a formal petition for reconsideration. Letters or 
other commmri cations will receive the sa,me consideration by 
the Cojm-nission as rdll formal petitions, but an applicant who 

32, Pluch of the license is standardised, but some special 
provision must always be included, 

33 » See, e, g.. United States v, Appalachian. Electric Power 
Coo, 107 F. (2d) (C,C.A. 4th, 1939). 
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foresees litigation over the license will usually adopt the 
formal ii).ethod. Requests for reconsideration, vtrhetlier formal 
or informal, are sent to the Bureau of Law where they are 
considered by the attorney who worked on the ca.se in the pre- 
liminary stages. If a question of engineering is raised, lie 
refers the application to the Burea,u of Engineering for study 
and the preparation of a meanorandum for the Coimnission and 
the procedure follows that leading to the initial decision 
by the Commission, 

Procedure •vdien denial is contemp late d or prot ests 
are received. It soiaetimes happens that protests against 
the granting of a prelirnd-iiai’y permit or a license are roceived 
by the Conmiission, Pi'otests may be informal communications 
or formal documents meeting the requirements of the Commis- 
sion’s regulations. Informal protests are referred to the 
Bureau of Law; where any semblance of merit is shomi,. the 
Bureau, through the Seoretejry, Ydll suggest to the protest- 
ant that a formal protest be filed if he desires to press 

3-4 

the matter. If the sviggestion is not acted upon, comment 
upon the informal protest will be included in the memorandum 
to the Commission and it will be recommended tliSut a hearing 

be ordered on the Commission’s ov/n motion , 

■ ■ . 

Formal protests' must show that they have been 

34* Frivolous protests and crank letters are disposed of by 
acknowledgment vmidiout more. 

35 » ho protest however formal and meritorious gives the pro- 
testant aay standing before the Commission or (continued) 


served on all interested parties before they mil be accepted 
for filing by the Commissi on. When filed tliey are referred 
to the Bnreau of Law, which submits a recomraendation as to 
the action to be taken. Either of txTO courses may be adopted 
depending on the nat-ai’e of the protest. If it merely recoiir* 
mends a permissible condition or limitation (such as a time 
limit for the completion of the project) ?diich would be recom- 
mended to the Commission anyway and there is no action by the 
applicant in response to the protest, the entire matter will 
be submitted to and acted upon by the Commission in the usual 
manner. But if the protestant objects to the issuance of a 
license on apparently nieritorious grounds, a hearing will be 
ordered. 

liHaen no protests are received, but the Commission 
is not inclined to grant the supplication on the basis of the 
infoi'iaation before it, a hearing mil be ordored. 

The orders for hearing do not ordinar ily specify 
the matters 7hn.ch lead to their issuance, Tlw.s, unless for- 
mal protests ha,ve been filed and served, the applicant is 
left in the dark as to tl'ie issues to be tried at the hearing. 
The consequence of the Commission's failiioo to restrict the 
issues is a.n unfortunate one. An applicant must establish 

(continued) right to participate in tho procoeding. The 
only apparent reason for the e^dstonco of the rules as to 
protests is that they iaa.y load to the use of at least some 
formal protests ■',’diich ero more easily docketed and filed 
as part of the record than letters and post cards. Legally, 
they have no €>ffects different from those flowing out of 
inf'orn'ial' probests,. '' 


affirmatively tha.t his plans do not offend ©.gainst any of the 
various prohibitions which roight have led to their rejection^ 
even though thore is no doubt in the Cornmission* s mind that 
the plans are not defective in respect of some of these ele- 
ments* The applicant must show, for example , that the proj- 
ect he proposes wdll not cause or aggravate floods, even when 
the Commission's engineers have aocer^ted without question 
that the plans are unexceptionable on tlus count* He must 
do so because he has no way of knowing with assurance the 
Commission will not find his proofs unsatisfying because of 
omission of tliat vex’y issue. The upshot is that, with no 
particularization of issues aiid with no stipulations to 
supplant the tedious offering of evidence, both applicants 
and Comi'rd.s sion ai'e put to he ai’y expenditures of time and 
money which might well have been avoided,^*^ The practice 
is sought to be defended on the grounds that (l) the entire 
application is in issiie and an attempt to speci;[^" particular 
issues would deprive the Comni ssion of an opportunity to 
act vdthout delay on ma.tters . developed at the hearing, but 
not specified in the notice;’ (2) the applicant is put on 

36 , Specification of certain Issues for hearing in connection 
mth license applications, with, reservation of the privilege 
of specif jdng still further issues at a later heai-ing if 
necessary, is not unknovjn in the Federal administrative sys- 
tem* See this Comriiittee * s Monograph No, 3 j ''Federal Comniuni- 
csitions Commission,” at p* * 

37» This defense seems to be of inconsiderable coiisequenoe. 
The occasional and not prolonged delay vdiioh mig*ht be inoi- 
dont to tho amendment of tho defined issues would -probably 
inoonvenienco applicants considerably less seriously than 
does thoir present uncerta.inty concerning the matters as to 
■vddeh the Cojnmission may have real doubts. 


notic© of the CoiniTdssioii* s position by the statement of its 
counsel at the heai'ing, the nature of the Coinrriis si on ^ s evi- 
dence, and the brief of the Commission's counsel filed after 
38 

the hearings (3) that conferences and oorrevspondeiice pro- 

csding the order for he ai*ing indicate the nature of the Com- 

39 

mission's position^' and (ij.) that the number of cases set 


do-vm for hearing on the Cormriission' s motion in the a,bsonce 
of protest is extremely small 

Notice of the hearing is given as in the case of 
hearings on declm-ations of intention* Under the Commission's 
rules protestants are not parties, but may petition to 


38, The difficulty with tliis defense is that these asserted 
indications of the CamiTiission^s views do not come until after 
the epplicant has discharged the burden of meeting every 
possible objection ^vhich the Commission might hypothetically 
advance against Ms obtaining a desired license. 

39* There is no institutionalize d method of informal confer- 
ences in the class of case now under discussion. On the con- 
trary, the Conmission has discouraged such conferences and 
has even formally ordered (AdiTiinistrative Order No* 1, Novem- 
ber 30 * 3.937) that no members of its staff may confer with 
participants in any matter pending before the Commission with- 
out first being- authorized to do so by the General Counsel or 
the Supervising Commissioner, Even were elai'ifying confer- 
ences of an informal character held prior to a hearing, more- 
over, an applicant ?Jould, it seems, proceed ab his own risk 
if lie failed to establish his case on every possible ground, 
for apparently the Commission will not tolerate stipulations 
that certain issues are not in disiDute. 

I 4 .O 0 But even in cases is^rhere protests have been filed, appli- 
cants can not rest assured that -the issues have been narrowed, 
for (a) informal protests are not even comniunicatod to appli- 
cants, and (b) formal protests, 77hile they may be the gen- 
erating cs.uses of hearing, do not have the effect of circum- 
scribing the Commission’s freedom to act on a ground that is 
sot forth in the protest. 


intervene and become parties# ' Full intervention or "limited 
participation" may be allo?,-ed in the discretion of the Commis- 
sion, but, ?diatever the position of the protestant may be, the 
Commission does not leave him to his c’Am devices in present- 
ing his case but instead, it actively participates and aids 
the protestant in every reasonable way. ' 

The Commission does not regard itself as bound by 
stipulations or by statements of counsel 8.t the hearing j it 
is asserted, however, that if the decision in a case were 
to turn on a point not clearly made, at the hearing by the 
Commission's counsel, a rehearing would be ordered. 

The orders of the Commission sire usually divided 
into three part’s, namely, the "appearing clause" in wdiich 
various facts tire recited. but not "found" ,* the "findings" s 
and the "order". The division of facts "appearing" and those 
"found" seems, a.t times to be arbitrary. It is said to be 
based on the difference beWeen evidentiary and ultimate 
facts, or non-essential but an atory facts and essential 

findings . , ■ 

C orgpul s or y 1 i c en s ing . Many constructed projects 
are deerTsd subject to the licensing provisions of the ilct, but 
are nevertheless still unlicensed. The Comraission has moved 
3lawl3;^ into this field because it involves a tremendous vol- 
ume of work and will probably lead to a great deal of 

.'4.1. For discussion of procedure attendant upon petitions to 
intervene. See infra p, 82. 


litigation. It is the polio2/' of the Coiimission to seek to in- 
duce the licensing of those projects rather than to resort at 
once to penal proceedings for failure to obtain a license# 

Proceedings to compel the filing of an application 
for a license or the acceptance of a license are initiated 
by one of the Bureaus# lYhereTer the case may be initiated 
an explanatory memorandum is prepared for the Gcmmission; 
this memorandum is routed to the B\.ireau of Law (when it does 
not ori gin ate there ) for that Bureau »3 approval | and, if it 
agrees that a probable disregard of the law has been shovm, 
the ^^ureau of Law drafts a confirraatory nemorandum and a pro- 
posed order to show cause, after wliich it tra-nsmits the whole 
file to the Secretary for submission to the Commission. If 
the Commission adopts the recommendations made to it, the 
order is signed by the Seorotary, who notifies the Bureaus 
interested of the Commission’s action and sends a copy of the 
order to the ovmer of the project ¥,ho is named as the respond- 
ent in the order. 

The order states no facts as findings, but does set 
out the necessary jui'isdictional matters as "appearing” to 
the CoiYcnission a.nd reqidres the respondent to show ca'uso 

within a limited tirae, why supplication for a license should 

Li2 " 

not bo filed. The Coimiassion* s authority to order the 

ll2, Tihen a license has been issued by the CoiTimission but re- 
jected by the intended licensee, tiie sajue procedure is followed 
if the applicant proceeds with consti-uction j in such a case, 
hoY^rever, the order is to show oa.use why the license should not 
be accepted. 



filing of an application ox'* the acceptance of a license is now 
oeing challenged in the courts, 

The issuance of the order to show cause invsxiably 
leads to the filing of an application or active resistance 
by the owners of the project. Resistance is frequently based 
upon jurisdictional grounds, hxit since the jurisdiction of 
the Coim'fiission almost inescapably depends upon highly particu- 
larised facto rather than upon generalized propositions of 
law, the defence is usually presented in the first instance 
by answer rather than by motion. 

Yfhen an enswez' is filed, the. matter is set down for 
hearing by order of the Commission and an examiner is appoint- 
ed in the usual manner. At the heax-ing the Coisiiission’ s 
representatives assume the burden of laaking out an: affirma- 
tive case, since the pux'^pose of the hearing is to determine 
the facts upon which further action by the Coini?dssion must de- 
pend, At the conclusion of the hearing the matter is sub- 


1 , 1 . 3 , The Commission purports to act uader Section 3-14j w'hich em- . 
powrers it to apply to the federal district courts for the en- 
forcement of its ox'ders^ but nowhere in the Act is there a 
clear authorization to enter the type of order discussed in the 
text. The question has not 7 /et been settled, since the only 
suit brought by the Comiaission for the purpose was instituted 
before the Act was amended in 1955;* and therefore is in form 
an action to enjoin the maintenance of an uxuioeiised project. 
United States v. Appalachian Electric Foxier Co, IO 7 F, (2d) 

769 . 'Xc,C .A, 4th, 'ii939T^ is Tal’sed' by Xhe ' Pennsylvania 
Water & Power Co, in txTO actions, one in the United States 
District Court and the other in the United States Court of 
Appeals for the District of Columbia, ‘ seeking an injunction 
against and a review of, respectively, an order of the Commis- 
sion to file an application for a license for the HoltxTOod 
project on the Susquehanna River,. 


mtted to the Consul ss ion which either makes a finding that 
the jnri sdiotional facts do not exist or enters an order 
which includes findings of the jia’isdicti onal facts and a 
direction to file an application for a license mthin a 
limited time* While no case has yet arisen, it is said that 
non-compliance with the order might lead to a second order 
directing idle General Counsel to institute appropriate ju- 
dicial proceedings to enjoin violation of the order rather 
than violation of the Act. 

Ariendm ents of preliminary p ermits and license s « 
xlfter a preliminary permi/b or a license has been issued and 
accepted, amendments may be obtained only by filing formal 
application with the Commivssion. Applications for amendi'ient 
of a preliminary/ permit ai’e required by rule to "follow the 
form prescribed for original applications, as far as appli- 
cable”, while a form of application for amendment of licenses 
is prescribed by the Commission* 

If an application for amendment of a prelinunary 
permit embraces sites or areas not covered by the; original 
permit, the Commission’s rules require notice to be given 
"in the manner required for the original application"; biit 
v/hen an applica.tion for an amendment of a license is filed 
no notice is required unless "the contemplated changes a.re of 
such ohai'acter as to constitute a substantial alteration of 

. Di s G~us s"ion of the in which cases are' treated' afteF 

the close of hearings appeal's infra pp. 88 ff. 



the license”, in vdiich event public notice must be given at 
lea.st 50 days prior to final action on the 8 .pplication» The 
reasons for the variations in the requirements are not en- 
tir 0 l 37 ' clear* It is said that the difference in the rights 
conferred by preliminary/ permits and licenses justifies this 
difference in requirements, but tho statute does not support 
that proposition. Instead, it requires notice of the filing 
of all applica.tions for prel^jrdnary^ permits although it re™ 
quires notice of application for a license only if it is 
not preceded by a preliminai'y permit* 

Applications for amendments to preliminary permits 
or licenses are sent to tiie Docket Section for recording and 
are then transmitted to the Burea^u of Engineering for study* 
prom the Bureau of Engineering applications are passed along „ 
to the Bureau of Law which, in addition to preparing the usual 
memorandum, for the Commission, decides whether notice should, 
be given* If it is decided that notice is required the Sec- 
retary's Office is notified, the notice is prepared there, 
with the assistance of the Bureau of Esigineering when needed, 
and issued as in the ca.se of original applications* If it 
is decided that no notice is to be given, the matter is sub- 
mitted to the Coimission as soon as the usual memoranda can 
be prepared, while if notice is given submilssion to the 

lijr.'"'' G one e iv ab 1 y the Commission may?- overrule a decision that 
notice need not be given, but so far as can be ascertained 
that situation has not arisen* 


Cornmission is deferred so that appropriate coiiraent on re- 
sponses to the notice ma.y be included in the memoranda* 


As in the case of applications for original permits 
or licensesj, the Commission usually acts upon applications for 
amendments ndthout hearing* 

Re ne?fal of licenses* The regulations of the Commis- 
sion require applications for the reneiml of licenses to be 
filed at least three months prior to the da.te of expiration 
of the license to be renevj'ed* HoY/overj thoiigh no sanction is 
provided and no particulai' effort at strict enforcement is 
made, it is rare tliat the operators of a going project fail 
to compdy literally vdth the regulation. 

The procedure in renewal oases is in all respects 
parallojl to that in application cases except that only one 
exhibit, a map of the project, is required to be filed, and 
no notice is given. Renewal has never been denied. 

Sui'reiider and termination. Licenses ma^?- b© surren- 
dei'ed only 'dth the permission of the Commission. Applica- 
tions for surrender must sta.te reasons and except in the case 
of inlnor projects or tra:-i.smission lines m.ust be in the form 
prescribed for applications for licenses. In the excepted 
oases any informal application is sufficient. The procedure 
is similar to that followed in the issuance of licenses. 

After notice end opportunity for hearing, the Com- 
mission may, by administrative action, torninate licenses 
for failure to commence construction vdthin the time proscribed, 
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or cancel preliminary penaits for ’*oause”. It may not ter- 
lainate a licenso as to any part of tho project works on which 
construction has been commenced except by judicial proceed- 
ings brought by the Attorney General* Termnation by Commis- 
sion action is accomplished by giving formal -vcritten notice 
by registered mail 90 days in advance of the order of termi- 
mt?lono The notice is, in substance, an order to show cause 
why the license shotild not be terminated. A time for answer 
is fixed in the order, A hearing is ordered when the answer 
is filed and may lead to an extension of time or modifica- 
tion of the provisions oi* the license Yirhich have been violated, 
if justif icauion or excuse can be shoi^m. 

If no hearing is requested, the order of termination 
issues as of course, 

Assigrmient of xm-el:lmi.nsn y pemits and licenses. 
Section 5 of the Act provides that preliminary pei*mits shall 
not be transferruble and Section Q requires the approval of 
the Comiiiii ssi on as a condition of voluntary transfers of li- 
censes, In some instances, hov/ever, the Commission has ap- 
proved the transfer of preliminary permits and it har3 never 
refused to approve a trsmsfer of a license except in one 
instance when the trsjisfer iTas a mere incident to a ccsraplete 
merger or sale of all facilities of. tho licensoo, 

JSTllo preliminary permit has ever been terminated. It is 
knoTO that licenses have been rescinded, but stsUti sties ha^-e 
not been compiled to shoY^- the nuiaber and officials are reluc- 
tant to hazard a guess, beyond saying that there have been 
^’only a few" oases in which the Commission has itself termi- 
nated a license. 


Applications foa' the approval of transfers iimst be 
filed jointly by the licensee and the prospective transferee. 
The application is required to be submtted in quadruplicate 
and to be vei'ified. The application must set forth in detail 
the qualifications of the transferee to hold the license and 
to operate the property, the required qualifications being 
the same as those demanded of applicants and licensees. Ap- 
plications for transfer are handled in the same manner as 
applications for license. 

Res tori ng public lands to entrj^, locat ion and se- 
lection. As soon as an application for a preliminary permit 
or a license is filed md notice is given to the local land 
office, all lands of the ll'nited States inelvided vdthin the 
project described in the application are withdrami from entry, 
location and selection,’"''^ Out of an abundjmee of caution 
applicants usu.ally inoliide in their descriptions of their 
projects more land than will be necessary and, therefore, it 
frequently liappens that valuable public lands ai-e withdrawn 
without good reason. The lands remain closed until the Com- 
mission either enters an order restoring them to entr;/- before 
decision on the license application or issues a license ex- 
cluding -them from the project. 

The Commission’s rules provide for formal applica- 
tion for orders pending action on license applications, but 

47- Compare this Committee’s Monograph No, 21, “Department 
of the Interior”, pp. 


the most informal requests ai'e frequently received and consid- 
ered o Often a request that public lands be reopened comes 
fi’om a prospective hoiiiestes.der who scribbles to the Sscrstai'y 
of the Interior, the Forest Service, or some other government 
agency, a note which is rela3?-ed to the Commission and used by 
it as a basis for action. Applications, whether formal or 
informal, arc referred to the Bureau of Engineering for a de- 
termination as to v/hether the land sought to be reopened is 
necessary to the project. IThen the study is completed, a 
recommendation to the Coiimu.ssion is prepared, sent to the 
Bureau of LaYv* for the preparation of an appropriate order, 
and then trensmtted to the Commission for final action. 

Ordinarily no notice is given and no hearing, 
is held, but if the action of the Commission is regarded by 
the power company as improper, a hearing could be obtained by 
appropriate notion. Usually tliere is no oooasion for recon- 
sideration since the Po? 7 er Act requires the Secretary of 
the Interior to reopen the lands ” subject to and with a 
reservation of the right of the United States or its per- 
mittees or licensees to enter upon, occupy, and use anj- part 
or all of ^/slieT* lands rjecsssary. In the j augment of the Com- 
mission, for the purposes of /'^art I of the kot/ • • • which 
right shall be reserved in ever3r patent issued for such 
l&nds . , , ” Thus even in case of mistehe b3' the Commission 
the power ooirparij" is protected. 


Deter HD. nati on of headwater benefits* The Power Act 


authorizes the Commission to require a licensee benefited by 
a headwater improvement of another licensee, permittee, or 
the United States to reimburse the owner of the headwater im- 
provement *’for such part of the annual charges for interest, 
maintenance, and depreciation there on as the CoiTimission may 
deem equitable”, and -vdien a project not under license is bene- 
fited by the ?fork of a licensee, permittee, the United States, 
”or any agency thereof", the Gomission nay, after notice to 
the omiers of the unlicensed project, fix a reasonable annual 
charge to be paid "on account of such benefits”. In only tivo 
instsanoes have these pwrors of the Comirdssion been invoked. 

One beoamo moot s-nd was dis?:aissed. The othor was finally dc- 
terTidned by the Commission after remaining^ pending nearly 
ten yeai's. 

Generalization from the case wMch has been carried 
to conclusion obviously would be unwise - particularly beca-use 
it is said that the case ?diich i'ias been concluded is unique, 

Dete na i nation of Cost and Fair Valu e 

In order to establish a base for any subsequent 
rate-mking or recapture proceedings. Section 4(b)' of the 
PoY/er Act requires the Comission to deteriiiine the actual 
legitimate ca'iginal cost and the net investraeiit in a licensed 
project, and to certify its findings to the Secretary of the 
Treasui'y, Section 23 {^.) , however, provides that in the case 


of the issuance of a license for the extension, im-proTement, 
or alteration of a project already constructed under other 
■valid authority, the Corarnission shall deteriiiine the *^fair 
value” of the project. The procedure followed hy the Co'iTimis-* 
sion in nsiking these deteminations is substantially the same 
in both instances.^® 

The rules of the GoimTUssion provide that v/hen a 
project is constructed under a 11 cons o issued under the Act, 


480 At timeSjhoTifever, there may be a. wide difference beween 
actual legitimate original cost and fair value. In svich 
oases, since the dotorminatlon of the Coirmiission mil play 
a part in bo'bh rate-making and tiie determination of the re- 
captiu'e price to be paid by the Government, bitterly fought 
controversies may srise over the qiiestion as to which the 
Commission shall determine. The question may arise at any 
stag© of the proceedings and, for this reason, an ©xtreraely 
expensive hearing may be conducted and then rendered value- 
less at least in pa-rt by a decision of the Commission that 
the wrong basis tvscs used, ITliile onl^r one such controversy 
has aotualljr occurred, (and it did not require the junking 
of an expensive record) it is not expected that it mil 
stand alone. To avoid la'ber complics.tions, a decision by 
the Commission of the basis uijon ■'//hich the de'bermination is 
to b© made, might advantageously be reached before the 
lieai'ing is commenced. One me'bhod might be to indica'be in 
the license itself the CoiiBnission’ s view as to the section 
of the st8,tute under ivhioh the license issued, so 'bha'b 
controversies, if there v;ere to be- any, would develop 
at the outset o Tills method vfould not be satisfactory un- 
less the Commission were to regard itself as bound by tho 
determination and it has specifically rejected that propo- 
sition, A3.ternativoly, the Commission might proscribe 
that before commencement of the proceedings themselves, 
the issue of olassifica'bion of the projeo'b (ascertaining 
the- basis upon vjhich the dete mi nation is to be made) 
should be tht’eshed out. This issue should rarely require 
a trial hearing, for the evidentiary facts upon which it 
rests are infrequently controverted and the real dispute 
revolves about questions of law, incluxling interpretation 
of instruments of authority. 


the licensee shall file mthin one yeai’ after the original 
project is resudy for serTice an initial statement, under oath, 
with four additional conformed copies thereof, shorring the 
amount claimed by the licensee as the actual original legiti- 
mate cost of the construction of the origina.1 project, and 
the price paid for the water rights, rights-of-way, lands, 
and interests in lands. Similar statements are required 
where licenses are issued for projects already constructed 
without authority, but in those cases the stateiaent must be 
filed within six months after the date of the issuance of 
the license* In fair I'^alue cases, the licensee is required 
to file with the Commission mthin six months after the date 
of issuance of the license an inventory and a.ppraj. sal in de- 
tail as of the effective date of the license, of all property 
included in the project. The invent orjr and appraisal must 
show or be accompanied by a statement of the actual original 
legitimate cost- cr, if that is not known, the est5.mated 
original cost of the property and an estimate of the accrued 
depreciation* 

Mien these reports ai*e received, they arc referred 
for study to the Bureau of Accounts, Finance and Rates and to 
the bureau of Engineering* These bureaus appraise the prop- 
erty of the licensee, audit books, estitnate costs, and prepare 
a report to the Commission setting out their findings. The 
report is considered by the commissioner who usually supervises 


such liiatters.' 


iiiheii it meets mth his approval^ a copy of 
ib i.s sent to the licensee and other copies are sent to inter- 
ested state public ser'oce corini ssions , or, rrhen there is no 
state oomiiii ssion, to the governor of the State in ?/hich the 
project is located, in all oases the licensee is given not 
less than thirty days in which to file a protest to the re- 
port* 


In every instance thus far encountered the Conimis- 
sion*s staff has recomiiended the suspension or disallowance 
of some items of claimed cost or vsdue and, vdth equal regu- 
larity, the licensee has protested against the recommenda- 
tions, Thus, it has happened that in one. case an estimated 
50,000 items haire been draYm in dispute. T/hen the protest 
is received it is formally docketed ajid copies sent to the 
Bureau of La?/, The Supervising Commissioner is advised by 
the attorney assigned to the os.se as to the character and. 
scope of the protest filed. After consultation Td.th the Bureau 
of Engineering and the Bureau of Accounts, P’inance and Rates 
as to the assignments of those ?: ho prepared the reports, a 
drsi’t of an order setting the case for hearing is sent to 
the Supervising Corrmis sioner who suhnits it to the Commission 
for adoption. The Secretary notifies the interested bureaus 

i.1.9. While a supervising comis sioner is designated for each 
individual major mat-ber coming before the Commission, and 
v/hile nominadiy the Commissioners have no per-manent assign- 
ment to particular segments of the Commission’s activities, 
in practice a measure of specialisation has developed among 
the individual commissioners. Thus, each is customarily desig- 
nated as the supervising, commissioner in certain types of 
related cases. 


and the Chief Examiner of the action of the Comission, and 

50 

an examiner is designated in the usual manner* 

The report of the staff ig a detailed statement of 
its findings, opinions, doubts, and suspicions. It is often 
argujiientative to the point of being a brief. Tims, when it 
is served upon the licensee, full notice is given of the posi- 
tion taken. The protests, hof/ever, may be no more than a plea 
of the goiieral issue, or uhey may be as detailed and argumen- 
tative as the staff report. The Commission does not restrict 
its consideration of the case to those items disallowed or 
suspended in the report, asserts the right to review any 
item claimed by the licensee; and it is asserted that raembers 
of the- Commission often apply themselves assiduously to an 
iteni-by-item consideration of the lioensee’s cost claims, so 
that review of points not previously urged by the Conmission’s 
staff Is not a rarity. At the same time. It is insisted that 
if it were not made plain in the report or a.t the hearing 
that 921 item might be disallovired, a further hearing would be 
accorded the licensee 'though present officials of the Commis- 
sion are unable now to recall an instance in which a proceed- 
ing was so reopened* 

Hearings in cost and fair value determinations are 
marked by controversy over ma.tters which seemingly could and 



should be settled by stipulation.^^ Items which outwardly at 
least seem to inYolire little more than mathematical c omputa- 
bion 0.re established by evidence rather than agreement a.nd at 
nimes the only evidence is offered by one side while the ac- 
tivity of the other party is limited to more or less perfunc- 
tory cross-examination. 

The unmllingness to stipulate is attributed to the 
attitude of the Commission, v’hich, it is said, feels that in 
the past v/hen stipulations were used its interests suffered, 
Whatever the Corrmi ssi on* s experience nay have been, its 
present position in the matter seems to be unnecessarily ex- 
treme, particularly since the stipulations could now be 
settled under the -imtohful eye of a supervising oommissioner , 

Pinal di spositi on. At the conclusion of the pro- ; 
ceeding the Coimaission malves detailed findings wnth respect 
to each item of cost or valvie claimed, allowed or disallowed, 
and orders the licensee to make apx^ropriate entries in its 
books to shm the conclusions reached and to report oom}pliance 
•v'/ithin a limited time. When the notice of compliance is re- 
ceived, the findings of the Commission are foniiaJly oertified 
to the Secrctai'y of the Treasury as required by the Act. 

51. The rules of practice provide that in the case of a li- 
censeo who has constructed a, project under a license the 
burden of proof rests upon him to establish the validity of 
every item claimed. While no such provision is contained 
in tile rules relating to the other types of cost and value 
determination, it is the practice of the Commission to impose 
that burden upon the licensee* For this reason the licensee 
opens and closes the introduction of evidence. 


The statute provides no method of judicial review 
specially applice-hle to orders made by the Coirmission relative 
to cost and valuation matters, nor does it in terms state 
that the findings are to be conclusive when and if used in- 
later rate-maiving or recapture proceedings.. Yet, it is plain 
that the statiitory scheme contemplates finality for the find- 
ings if they are not appealed, for there would be no utility 
in carrying through a proceeding of this type if it were to 
be repeated subsequently on every occasion when the facts de- 
termined in it miglit be drawn in issue. 


RATiD-MlNG 


Power companies and natural gas ooirpanies subject to 
the Comission* s rate~making powers are recp.ired to file with 
the Coiiiiiission schedules of their rates and all contracts^ 
rules, and regulations affecting rates* These documents are 
referred in the first instance to the Division of Hates in 
the Bureau of Accounts, Finance and Rates for study* The 
enactment of tlie natural Gas Act and the subsequent order 
of the Commission requiring gas companies to file their sched- 
ules,' virtually sYfemped the Cormnission, and it has only re- 
cently reached a position -where it can give thorough consid- 
eration to the entire field of rate-making* The Division of 
Hates has bee-n forced to examine schedules to see only that 
the rates are not plainly exorbitant or completely out of line 
Ydth rates for simlar services generally* For the first time 
it is now mking a thorough study of 'cost of production, net 
investment, and other factors influencing rate levels and 
structures, and more extensive activities in the field of 
rato-malring may be expected. 

Comp el ling filing of rate schedules * It sometimes 
h&p pens tlmt power or gas companies do not file their rate 
schedules ivlth the Comission as requiired by the statutes and 
the Commission's regula/biohs and general orders. I'/hen such a 
situation comes to the notice of the Couimission, the Division 
of Hates advises the conpany that it is in default and requests 



i'cmediate filing. On occasion the company TArill flatly refuse 
to ccniply on the ground that it is not subject to the juris- 
diction of the Commission, Sometimes the Company vnll dispute 
the Gomiiiission’ 3 jurisdictionj, but furnish copies of the docu- 
ments desired while still insisting that they ore being sup- 
plied only as a matter of information and tha.t they are not 
being ’’filed”. In the second type of case the Commission may 
relax its efforts temporairily if the schedules show satisfac- 
tory rate levels and structures, so that no substantive 
matter is involved. But when the company refuses to ’’file” 
or ’’supply” copies of its schedules, the Coiuinission undertalces 
to compel filing. 

Plat z’efusal is reported to the Commission by memo- 
randum of the Division of Rates with a recanmendation that 
the recalcitrant utility?- corapany be compelled to comply ?d.th 
tho law. If the recommendation meets with Commission approval, 
the matter is referred to the Bureau of Law for the prepara- 
tion of an order to show cause ¥>rhy the schedules should not be 
filed. The Bureau of studies the facts to determine 
whether the Cormmssion can xaake out a case in support of its 
jurisdiction and, if satisfied that there are reasonable grounds 
for proceeding, ib prepares the order. The order is served on 
the company by registered mail. It directs the company to 
show cause witMn a limited time why it should not be held to 
be a na.t^aral gas company or a ppiblic utility and why its sched- 
ules or rates sliould not be filed. Since the jurisdiction of 


the Corimiasion is the only possible issue and the comi^aiiy is 
fully cognizant of the ground on wliicli it disputes jurisdio- 
tion, there is no reason to tender a specific issue in the 
order, Yihen the ooippany answers but the resjjonse does not 
satisfactorily settle the issues,- a hearing is ordered and 
the procedure, as in other types of oases, follows the forms 
presently to be described. If the response should show, clearly 
that the Comi'ni ssi on does not have jurisdiction the Bureau of 
Lav/ would prepai'e a proposed order terminating the proceed- 
ing and a supporting laemorandum, and submit then to the Com- 
mission for action. 

While it is probable that as a raatter of law these 
proceedings are umiecesseny, since failure to file consti- 
tutes a violation of the law and the Comraission may resort, 
to the courts to stop such violations, the Commission prejfers 
to employ the administrative hearing method in order to 
(1) hold the volume of its litigation to a minimuiii, (2) 
obtain a full disclosure of the facts before coimnencing 
litigation, (3) maintain better public relations, and 
(U) gain v/hatever advantage it may out of making findings 
of fact vdth respect to the matter to be litigated. 
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Action o n rate schedules 


schedules . The regulations of the 
Coi'iunission require original rate schedules to be filed not 
less than ten days before they are to become effective,®^ 
After the lapse of the necessary time, however, an original 
schedule automat icalljr becomes the legal schedule for the 
company filing it, since the Commission has no power to 
suspend it* The Commission may only lamioh an investigation 
into the rates and charges of the company and, at its con- 
clusion, fix rates to be in force thereafter. 

Original rate schedules are referred, in the first 
instance, to the Division of Rates in the Biireau of Accounts, 
Finance and Ratos which makes a study of the schedules in the 
light of materials on hand, such as other schedules and 
reports* Its findings and recommendations are reported 
directly to the Commission in a weekly report which contains 
a brief analysis of the schedulo and a short statomont of the 
Bureau’s views. If the Coimnission bolioves that no action 
should be taken, the mattor is dropped without any formal 
action^ otherwise the Commission directs the Secretary to 


5S. Reg\ilations 35.S(b) midor the Power Act and Provisional 
Regulation 54.S(b) under the Gas Act. 

53. Even this pofror is somewhat limited by the provision of 
the Gas Act denying the Commission power to order any inoroaso 
in gas rates except on application of the gas company filing 
tho schedule. 


instruct the Bureau of Law to prepare an appropriate order 
instituting an investigation for consideration and adoption 
at a later meeting«^^ 

Schedules making c hanges in existing rat es « A 
"new** schedule of rates (that is, one making a change or 
changes in currently effective rates) is required hy the 
Commission’s regulations to be accompanied by a statement 
justifying the change. Under the provisions of the statutes 
a new schedule does bocome operative not upon filing but only 
after the lapse of not less than thirty days except by per- 
mission of the Commission. PUrthermore, the Commission has 
power to suspend a now sohodulo^^ for five months after its 
proposed effective date, if an investigation into the 
lawfulness of the now rates is instituted, and, when the 
inquiry is not completed within tho suspension period, if 
the rates roprosexrb increases the company may not put them 
into operation unless it gives a bond satisfactory to the 
Commission and keeps records shomng all amounts rocoivod by 
reason of the increases* Tho Commission may order appropriate 


54. According to available infomation tho Coirmiission has 
nover instituted a rate-making proceeding in tho absence of 

a complaint. Tho presence of a coraplaint, hovrovor, may serve 
as an inspiration for the initiation of a proceeding on the 
Commission’s OTi\m. motion, in which case the Coinmission assimies 
the burden of gomg fonmrd instead of leaving the com- 
plainant to his ovm. devices, 

55. Sxoopt rates for the sale of natural gas for resale for 
industrial use only. 



refunds to be made at the oonolusion of the proceeding if the 
charges exacted are found to be excessive# 

During the thirty-day period prescribed by the 
statutes the Commission has opportunity to make a preliminary 
analysis of the '‘changes in rates proposed to be made# fho 
analysis is made by the Di’vision of H-ates as in the case of 
original schedules and reports directly to tho Commission 
and closed i^rithout formal action if no reason to proceed 
further appears#®^ If on the basis of tho preliminary 
analysis the Commission is doubtful that the schedule should 
be approved, it may initiate a gonoral investigation of the 
laT/fulness of tho ratos and charges shomi in the new schedule. 
If it is decided to institute an investigation, the 
Commission miist then decide whether it shall exercise its 
statutory po''//Gr to suspend now rates 
Formal investiga t ion . 

Yfliatovor the dooision about suspension, tho 
Socrotary, by direction of the Commission, instriicts tho 
Bureau of Law to prepare an appropriate order for consider- 
ation and adoption at a later meeting of the Commission. 


56. That the Comraission^s scrutiny of those reports close 
is indicated \>j the fact that in an ostimo.tod five percent of 
the cases tho rooommondation made to it is rojocted. 

57. The Commission has never suspended a noi? schedule making 
a reduction in rates. Since natural gas companies have 
invariably contosted ‘bhe Commission's jurisdiction, tho possible 
ineffoctiVonoss of suspension orders presents iirborosting 
questions and perhaps unusual opportunity for judicial review, 
with oonsoquent delay. 



If it has been decided to suspend a new schedule which is 
about to become effective, a special meeting to adopt the 
order may be called as soon as the draft is prepared by the 
Bureau of Law. When the order is adopted, the Secretary 
sez'ves a copy on the company affected. If suspension is 
ordered, the statutes require the Commission to file a 
statement of reasons with the schedule and to serve a copy 
on tho company. The statemont is, as a matter of practice, 
contained in the order and is necessarily sketchy for the 
preliminary study lias perforce been too superficial to 
mrrant the assertion of explicit, detailed or comprehensivo 
objections to the company’s proposal. Honoe, as a rule, tho 
order doos no more in substanoo than recite that tho novir rate 
has not been shoini to bo justified.^^ 

In a limited investigation the order of tho . 
Commission is frequently fairly specific . It may take the 
form of an order to show cause why a discrimination should not 
be abolished and the same rates extended to two or more 
consumers, or it may require the utility to show that a 
proposed new rate is reasonable and lawful. 

Tho orders instituting general investigations have 
been very broad and have in no wnj limited tho scope of tho 

58. Tho roquiremont that ’’new” schedules bo accompanied by 
statements in justification would soom to rostrict the field 
of possible controversy, but it is said that tho failure of the 
utility companios to file adequate statements prevents tho 
Commission from doing more than denying tho validity of the 
justification advanced. 



inquiry to bo made nor iias any other method of formally 
narrowing issues before or during hearings been omployod# 
fhis practice is vigorously defended by Coiraiiission attorneys 
on the grounds that (a) at the time of the institution of 
the investigation the Commission does not and cannot know 
tho controvorsies Tiiich nay arise in the casei (b) dis- 
agreement betv/-GGn the utility companies and Commission 
representatives is invariably so extensive that every 
possible issue in a rate case is usually present, honoe 
specification ^rould bo usolossj (c) attempts at narrowing 
issues might prove embarrassing later if developments 
disclosed that a matter elimino,ted from consideration should 
bo the subject of inquiry^ (d) tho practice works no hardship 
since the representatives of the utility companies have had 
much experioncG in r£i,te work and are fuller aware of tho 
character of the facts to be established^ (e) only the 
Commission can limit the issues,* it could do so only on 
evidence before itj and the evidence ought to bo in the 
record of tho proceeding so that the Cormnission may consider 
tho case as a whole rather than piooemealj and (f) the 
course of tho Commission’s cross-examination and evidence 
shovfs the issues which arc foremost in the minds of tho 
Commission’s staff and indicates the points to bo stressed 
in tho briefs* Hovrovor, vdien it is considered that in some 
instances the utility comprjay has been called upon to open 
the evidence at tho hearing, one ’ s first reaction is to fool 



that the responclGiit is required to defend against an attack 
not 3 ?-et made. Goiuiiission attorneys, however, are definitely 
of the opinion that the disadvantage of this situation is 
onl 3 r apparent and not real. 

At the hearing of a case involving a ’’new” schedule 
the utilitjf conpai^jr ig required to open the evidence, but 
since under both statutes the conpanios have the burden of 
proof to sustain inoroased rates and the Corninission so far has 

iiivostigatod only inoroasos, it seems that the practice is 
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unexceptionable# ' Tfhilc the practice of the Coirimission 
creates the appoaranoo of requiring the respondents to shoot 
. in the dark, attorneys for the Cormiission assort that in 
reality the opposite situation obtaijis because of the 
inadequacy of the justifications which are submitted.®® 

Hearing and post“hoaring procedure in rate cases 
follow the visual patterns described infra , pp, 84j SB. 


59. Attorneys for the Commission carefully distinguish between 
’’increased rates” o.nd ’’increases in rates#” To justify an 
’’increased rate” the entire amount mxist be showai to be proper 
tod the utility company imjr not start >Tith the lawfulness of 
the old rate as a postulate. 

60. In the period intorvoning between the notice of suspension 
and the actual commoncement of hearings, the ComiTiiGsion^s staff 
has continued its study of the proposed schedule, so that whon 
the hearing date is reached the Comraission’ s position has 
crystallized. In at least one case it has Imppenod that the 
staff* s further study prior to hearings disclosed that the 
suspension of the schedule iras iraprovidont • In that circum- 
stance, the suspension was . terminated forthmth and tho order 
for hearing rescinded. 



E xchange ctf exhibits. 


It .may be suggested that the Conimission might 
profitably explore the possibility of pre-hearing conferences 
and exclianges of documentary materials which are Intended to 
be used evidentially* The Commission has apparentl;/ reached 
a siiailar conclusion, for it has made sme semi-official 
experhaents and for some months has had imder consideration 
the amending of its rules of practice o.nd procedure to 
provide for the exchange of exhibits between counsel at 
least ten days prior to the date of the hearing at which 
such exhibits are to be offered in ovidoncej the purpose of 
the proposed amendment, it is said, is to expedite the trial 
of proceedings before the Commission, by enabling ooiJinsol to 
make more effective preparation for the cross-examination of 
the witnesses who offer the exhibits on the date of the 
hGo,ring* 

While the adoption of the proposed amendment would 
no doubt mark an improvement over present conditions, it may 
yet be insufficient to achieve its main purpose of narrowing 
the area of conflict and thus shortening the course of 
hearings* The more excliango of exhibits may bettor prepare 
coimsol to cross- examine witnesses, but still may fail to 
expedite fomal proceedings, because the rospootivo parties 
will have prepared their cases and their exhibits Yfithout 



reference to those of their opponents.®^ This difficulty 
might ho airoided if tho party bearing the burden of procedure 
were first to submit the records, accounts, and other 
exhibits which pertain to its oa.sej thereafter, the similar 
material relied on by tho othor interosts in the proceeding 
might be vsubmittod in tho same mxy, leaving open the possi- 
bility of fi^rthor presentation of robiitting material, in 
exchange of proofs in this manner might constitute a large 
step tovnrd rediicing timo-consuming testimony on points which 
might well be eliminated froni tho oontrovorsy by disclosures 
made in advance of tho formal hearings* The documentary 
material would, of course, become embodied in tho record, 
subject to rebuttal and explanation when desired* In many 
instancos, indeed, even some of the documentary material 
could be displaced by stipulation. It is a fact that few 
rate oases turn upon resolution of conflicts in reported 
observations of witnesses or upon disputes concerning 
’^primciry facts.” EsUthor, they ordinarily revolve about the 
conclusions to bo draw* from the essentially undisputed data 
or about the relevancy of data tho accuracy of which is not 
in oontrovorsy. These attributes of rate hearings set them 


61. This very circumstance might create a procedural burden, 
since after the parties have had opportunity to ox-atnine thoir 
opponents’ exhibits, they might VGry probo.bly Ydsh to offer 
added material of thoir oim and could bo compelled to ask tho 
Commission’s leave to file papers out. of time. Consideration 
of such notions might be an onerous and iinprofitablo addition 
to tho ComLiission’ s work. 



apart from many othor types of formal procoodingsj and mrrant 
oxtensiTO exporimentatioii mth pro-hearing conferences and 

other devicGs which can reduce ■unnocessaiy delay in establishing 
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the factual situation. Standing in the way of iTraaediate 
improvemont at the Gomniission is its apparently bitter 
antipathy toxmrd stiptilations • So long as tho present hostility 
remains, efforts to define the critical issues by agreement, 
by exchange of data, and by concessions must necessarily 
proceed at a slow pace - if at all* 

Filing s chodtiles under rate orde rs. Schedules filed 
in compliance with rate orders entered after formal proceedings 
are referred to the Diirision of Rates for consideration and 
report to the Commission. The necessity for these further 
stops of filing and Coimaission consideration flows from the 
fact that tho Commissioia’s orders do not alamys prescribe a 
precise schedule. They may do no more than contain findings 
as to the rate base and the permissible rate of return and 
then direct that tho oorapany file a schedule of rates and 
charges for the sale and delivery of electricity (or gas) 


62. That experimentation has proved useful in ofromstancos 
comparable to those of the Federal Power Commission is 
demonstrated by the successful utilization of pre-hearing 
conferences in the Civil Aeronautics Authority an.d of the 
'hdiortonod procedure" in the Intorstato Commerce Commission. 
See this Cornnitteeis Monographs lo* and Ho* , which 
discuss those two agencies, I'espoctively* 
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designed to yield o,nnual gross revenues of a fixed amount on 
the basis of sales of an estimated Tolumo*^^ HencOj oonsidorablo 
freedom of action remains to the company in fixing its rates 
and charges for particular items or services# 

If the schedule satisfactorily effectuates the 
purposes of the order and the recommendation of the Division 
is approved by tho Commission, the schedule is "filed” and 
becomes the la,;rful schedule of rates. In one case, howevor, 
when tho schedule was unsatisfactory to the Comriiission, it was 
rejected for "filing" by formal ardor -and tho company was 
directed to comply with the rate order forthwith. The action 
by the Coimuission resulted in compliance. If tho copmand had 
boon disobeyed, the Corrmissicn would have been compelled to 
have recourse to tho courts to secure an order that the 
company comply with the Commission’s direction. 


63. The order may also, if the problem lias been present, order 
tho abolition of unduo discrimination in rates# 



Alte r ing rates establish ed by order of the Coinmission 


The Coinmission is now confronted for the first time with the 
question of how to require a utility to proceed in order to 
secure a change in rates established by order of the Commission 
The staff has indicated that to change rates fixed by a Com- 
mission order, a pow'-er or gas company need only to file a new 
schedule supported by a statement of reasons not less tlmm 
thirty days before the proposed effective date and that unless 
suspended hy the Commission the schedule will automatically 
become effective, Miether the Commission will approve this 
procedure remains problematical#^'^ 


COFiPIABTT S 

Under the Pov/er Act ’’any person, State, municipality, 
or State Commissi 021 complaining of miything done or omitted to 
be done by any licensoo or public utility in contravention of 
(tho Act) may apply to the Commission” for reliof* Tho Natural 
Gas Act contains a provision substantially similar except that 


64, The ease with which a utility might, under the procedure 
indicated, vary the schedules ordered by tho Comtidssion is es- 
pecially striking in view of tho statutory provision the 

CommissiorUs order shall fix the rates ”to be thoroaftor ob- 
served and in force.” Tho procedure in this particular would 
differ sharply from that of some other federal rate-making 
bodies fmetioning mder statiites ?d.th substantially similar 
provisions. Soo, o.g*, this CoMTiittoe^ s Monograph Wo. 11, ’’The 
Administration of the Poukors and Stockyards Act”, pp. 48, ff. 
arid Appendix A. The proceduro is justified on the ground that 
it is used generally by state utility commissions and that it 
YiToi-ks y;g11 in practice. 
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it does not authorise complaints by "persons”* 

The Commission's rules of practice provide for both 
inforraal and formal complaints* Aii informal complaint must be 
in writing, contain the name end address of the complainant, 
the name of the party against vdiom the complaint is directed 
and a brief statement of the basis of the complaint* 

The Commission occupies the role of mediator in con- 
troversies commenced by informal complaint, except where the 
matter charged i.s serious enough to require the institution of 
a formal proceeding on the Commission's o?sfn motion* Corres* 
pondenoe and conferences aro roliod upon as the moans of set- 
tlement and formoul orders aro not entered* If those methods 
fail to produce satisfactor;^?- results, the Conmission may oithor 
suggest to the complainant that a formal complaint be filed or 
institute a formal proceeding on its own motion, or both* 

The Comnu-ssion receives a number of informal com- 
plaints each year which are either palpably frivolous or clearly 
outside the Commission’s jurisdiction* They are first sent to 
the bureau which seems appropriate in the judgment of the mail 
dispatcher* That bureau may pass the matter eilong to another 
if the complaint seems; to come more nearly xvithin the other’s 
field of activities* UShen it appears to be clear that no 
formal action should be taken the bureau in vmich the complaint 
comes to rest prepares a letter for the Secretary* s signature 
outlining in a goneroal wa,y the reasons why it is boliovod that 
the Coimission should not act* Tfiian the lottor rofuohes tho 
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Secretary he may consult other members of the staff and perhaps 
obtain adrice from the Bureau of La?.'- before signing* If the 
reason assigned foi' not acting is that the matter is beyond the 
jurisdiction of the Commission, a copy of the pertinent statnbe 
may be enclosed mth the letter, and if, in addition, a ^tate 
commission has jurisdiction, it mil be suggested that the com- 
plaint be referred to it# 

Formal Complaints. Formal complaints must be typed 
or printed on paper of a prescribed size and be signed and veri- 
fied by the coraplainaut or his attorney. Enough copies to per- 
mit the service of one on each defendant and still leave five 
for the use of the Coimaission must bo filed. Provision is made 
in the rules of practice for joinder of actions tmd parties# 
Supplemental and amended formal complaints may be filed only by 
leave of the Commission. So far as can be ascertained the Com- 
mission has never boon called upon to dispose of a foritial com- 
plaint which was clearly frivolous or obviously not ¥fithin the 
Commission* s jurisdiction# 

Tfiien formal complaints .are roceivod, the Secretary 
serves a copy on each defendant by rogisterod nmil and notifies 
him. t?aat under the Commission’s i-ules of practice, a verified 
answer must be filed -within thirty d8.ys of the service of the 
coiriplaint# One copy is referred to each of the three Bureaus 
and the Secretary, sends one to the Chairman for the appointment 
of a supervising commissi oner# The Secretary suggests the ap- 
pointment of supervising commissioners in rotation unless the 



subject matter of the complaint deals mth a case which a 
particular coiiimissioner has handled before j, or is custoraarily 
assigned to only one commissioner in which event that ooramis- 
sioner* s name is suggested. The Chairman makes the f onml 
designation and the Secreta-ry notifies the Bureaus of the ap- 
pointment. 

The ans?7or may either show satisf 'action of the oom- 

65 

plaint or present a defense on the merits# ' The answer is 
(like almost everything else in the Commission) referred to the 
Bureau of La\Y, If it pleads that the matters complained of have 
been rectified, confirmation is requested of the complainant 
if it has not already been given. If defense is pleaded, a 
copy is sent to the complainant and a..re.comrftendatlon that a h§iar 
3.ng be held is submitted to the Commission, The Commission 
enters an order for hearing and fixes the time and place to 
suit the convenienoG of the parties when it is reasonably con- 
venient to do so. If the matter is serious, tho Commission may 
initiate a proceeding on its o'vm motion and, in some instances, 
consolidate the two for hoaring. There is a very definite trend 
toward this form of procodure in all oases, bocauso the Commis- 
sion has found that ovon states and stato commissions aro unable 
for ono reason or another, to oporato as effectively as the 


65, According to available information thoro has novor boon a 
default, XTndor the rules failure to filo an answer does not 
constitute on admission of tho allegations of tho complaint, 
but is, on tho contrary treated as a gonoral denial. 



Coinrftission* s own staff in presenting; at the hearing the raw 
materia,ls for decision* So strong is this trend that proceed- 
ings are now extremely infrequently concluded merely on the 
basis of the complaint and answer* Discarding the role of 
''disinterested judge” who decides only such controversies as 
the pai'ties me.y bring before liim, the Commission has assumed 
the more exacting responsibility of analyzing each case to de- 
termine whether the public interest requires it to become an 
active participant in it# Thus, if the complainant would have 
difficulty in proving his case, even though his claim vmre 
meritorious, the Corimission may ontor the picture vdth a pro- 
ceeding on its cfwn motion# The attitude of the Comma. ssion in 

this respect is well illustrated by its opinion in J aspan v# 
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Philad elphia Electric Co*, in vjhich an individual complain- 
ant had assorted that an undue burden was cast upon domostic 
consumers of powor by reason of below-cost salos to a large 
industrial consumer* Evontiially the Commission doteamiined that 
the complaint was not well founded, and honco rofiised to give 
the relief prayed for; but, significantly, before dismissing 
the complaint the Commission conducted an indopendont investi- 
gation i^ato the facts, for it ’'recognizes the fact that it is 
manifestly impossible for an Individrial complainant to make out 
a prim a facio case in a rate controversy such as that pending 
before tho Comrrd.ssion in this proooeding* An individual 


66* Docket No* IT-5461, Opinion No* 35, December 3, 1938# 



complainant seldom, if ever, has the necessary funds to finance 
the iiiYestigation and prosecution of such a case* Ihen it 
oen he demonstrated by the complainant, or the Commission finds, 
as the result of a preliminary investigation, that there is 
reasonable justification or probable cause for the complaint 
and that the public interest Ydll be served by prosecuting the 
necessary inquiry and investigation into the matters complained 
of, then the Coiimiission mil take all necessary action to de- 
termine and assemble relevant facta and information that may 
be required to enable it to consider and decide the issues pre- 
sented by the complaint • • • Bata and information submitted 
of record in this case by the oomplainan.t do not furnish a full 
and complete basis for dvotomining the covst to Philadelphia 
Electric Company of supplying electric energy to Dolamro PoTirer 
Sa Light Company, but the Commission has inquired into the rele- 
vant facts and information necessary to determine such cost 
tlirough indopendont investigations conducted by its ovm engin- 
eers and accountants." 

Certificates of Public Converiionco and Kecossity 

' Ac d ' ^ " 

Section 7 (g) of the Natural Gas Act provides that ”No 
natural-gas companjr shall undertake the construction or oxton- 
sion of any facilities for the transpoi’tation of natural gas to 
a market in which natural- go.s is already being served by another 
natural-gas company, or acquire or oporato any such facilities 
or extensions thereof, or engage in transportation by moans of 

62 r. 



any new or additional facilities, or sell natural gas in any 
such market, unless and until there shall first have been ob- 
tained from the Commission a certificate tha.t the present or 
future public convenience and necessity require or will require 
such new construction or operation of any such facilities or 
extensions thereof • . The statute requires the Commission 

to set all applications for hetiring and to give notice to such 
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interested persons as in its jtidgment ’’may be necessary*” 

The form and content of applications for certificates 
have not been prescribed by the Commission* It is enough that 
the application be in vvriting, set forth facts sufficient ”to 
enablfa the Gomxaission to o.soortain the matters to bo doteminod 
under the provisions” of the Act, cuid be vorifiod by an execu- 
tive officer of the applicant having knowledge of the facts* 


67* Since the Nati.iral Gas Act became law in 1938, five applica- 
tions for cortifico-tes of public convonienoo and nooossity have 
boon filod, three have boon grontud, ono denied, and ono tdthdraTO 
The Commission has rocoived a number of applications for 
loo.v 0 to intorvono in proooodings of this typo from coal prodiwors 
shippers and doalors, from tho Bituminous Coal Commission (and 
its suooossor, the Bitumnous Coal Division), miners, competitors, 
and in at least ono instance from another natural-gas company 
which had applied for a oortifioato to entor a part of tho same 
market* Full intorvonticn has been doniod to all but gas oom- 
panios cbmpoting in or socking to enter tho samo market, and 
state oormiissions, on the theory that tho others had no standing 
under tho law and tho Commission would roprosont thorn as members 
of tho public* Tho privilogo of participating to tho oxtont of 
introducing ovidonoe, filing briefs, and prosonting argument 
has, however, been frooly grantod to those filing tiraely peti- 
tions if thoy could show some substantial intorost in tho case. 
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lh.en an application is received, notice of its filing 
is issixed to interested state corrjmissions and to the competing 
company,, a press release is issued, and copies are sent to 
Senators and Congressmen v«rho come from affected states* The 
application is referred to the Bureau of Engineering for exam- 
ination* lYhen its study of the factual situation is completed, 
a memorandum for the Commission is prepared and is sent mth 
the application to the Bureau of Lav,'* That bureau prepares a 
proposed order for hearing and a memorandum discussing legal 
questions which appear to be involved* The Conmission invari- 
ably orders a hearing (bocauso the statute requires it to do 

. 68 
so) and notice is given as in licensing oasos* 

Tho notice of hearing merely fixes the time and plaoo 
of the hearing and does not define issues* At tho hearing the 
applicant is required to assume the burden of procoduro by 
opening tho ovidonoo and, of course, it can do no more than 
seek to amplify its application by attempting to show public 
demand for its services and gas rates in the community to bo 
served will be reduced* Obviously tho position of tho applicant 
is not a,dvantagoous, since it has nothing to guide it b\it tho 
vaguG terra ’’public interest” (which the Power ComiTiisoion has 
not yet colored or explained by any, groat number of rulings) 
and tho declared statutory poliejr tha.t ”tho lowest possible 
reasonablo rate consistent mth the rruaintenonco of adequate 
service” is to bo dosirod* 

68. Supra, p, 27. Tho hearings themsolvcs and the post-hoaring 
prooedurcr’*do not depart from the genora.1 pattern described infra , 

pp. 84, 88. 



The order of proof as beti’^reen interTeners aii,d the Cori- 
mission is not established by ru3.0 of practice and the order 
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followed is that dictated by the convenionco of the parties# 

The value of hearings in the absence of protest or 
contemplated denial is oipen to question# It is said by some 
commission attorneys that the hearings afford a useful oppor- 
tunity to cross-examino reprosentativos of the applicant to 
elicit information not contained in or contradictory of the pi'e- 
parod statements miioh have been filed vd.th the application* 

The Natural Gas Act doos not provide expressly that 
the Commission, may revoke or cancel a certificate once issued, 
or impose limitations upon its life or conditions upon tho ex- 
ercise of tho privileges v/hich it confers# But one of the 
certificates grantod raises some interosting questions in those 
rospects# Tho Commission has provided in the oortifioato that 
it ’’shall be oanoollablo if applicant increases or proposes to 
increase tho rate- to tho consumers proposed to bo served above 
ten (10) cents per that tho oortifioato ’’shall bo 

limited to euid be in force and effect only for a period of ton 

yoars”; an.d that ”a violation of any of the terms or conditions” 

70 

of the corbifioato shall rondor it null and void# 


69# Some state commissions have participatod in hearings to tho 
extent of sending ’’obsorvors” end aft© jrvards submitting ’’ad- 
visory opinions” to the Commission# It is difficult, if not 
impossible, to weigh the value or tho influence of this form of 
participation# 

70# Matter of Louis iana-Kevada Transit Co#, Docket No# G-1S2, 
authorized July 18, 1989* 
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In terlocking Directorate s 


Seotioii 305(13) of the Federal Po\fer Act makes it un- 


lairfiil for any person to hold the position of officer or 
director of more them one, public utility as defined in the Act| 
or to hold the position of officer or director of a public 
utility and the position of officer or director of any hank^, 
trust company, banking association, or firm that is authorised 
by law to ■uiiderwite or participate in the marketing of securi- 
ties of a public utility, or officer or director of any company 
supplying electrical equipment to such public utility, unless 
the holding of such positions has been authorised by order of 
the Commission upon a showing that neither public nor private 
interests will be adversely affected. The Comin5,ssion'' s rules 
require the filing of applications for authority to hold inter- 
locking positions within thirty days after olooti 021 or appoint- 
ment, and they permit applications to be filed in anticipation. 

The cojitents of the application tiro proscribed in detail by tho 
rules ef the Coinmission. 

Applications must be filed in triplicate. Yfnen ro- 

ceivod, one copy is sent to tho Bureau of Enginooring, one to 

tho Bureau of Law, and ono to tho files, Tho Bureau of Engiii- 
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GGri2ig notifies intorestod state utility commissions, makes 

71, Protests are rather froqiiontly received, but they are seldom 
doomed meritorious. For example, it is said that tho Worth Dakota 
Coimriissio2i invariably protests as a matter of policy against grant- 
ing authority to anyone but a Worth Dakoton to take part in tho 
zoonagomont of a utility operating tho2'*G. Protests of this char- 
acter are reputedly ignored entirely, on tho gromid that tho 
stated basis of objootioix is irrelevant under tho statute. 



an ajialysis ox* the information contained in the applicatiorij, 
checks iiifomation in the Commission's files Eind, in service 
publications such as Moody* s Manual, and then prepares a 
memorandum for the CoMiD.ssion which is sent to the Bureau of 
Law® The attorney assigned to the matter examines the applioa** 
tion to see that the Coirmiission has jurisdiction and in turn 
prepares a memorandum and a proposed order for the Commission, 
which he delivers with the memorandum of the Bureau of Engin- 
eering and the a.pplioation itself to one of the coimiiissi oners 
who customarily supervises such matters® Tho.t commissioner 
considers the matter, somotimes proparos a memorandim of his 
om, and subBiits the application for action by the Commission* 
The Coimiii,ssion may (l) dismiss for want of jurisdiction; (S) 
grant tho application* (S) order a hearing on the application; 
or ( 4 ) initiate an iiiqxiiry into all tho interlocking offices 
and directorates in tho public utility involved* 

Determining jurisdictio n* Proquontly questions of 
jurisdiction are raised by an application* Thoro may, for ox- 
ajiiplo, bo uncertainty whether a particxilar comps:,ny is a public 
utility I'dthin tho moaning of tho Act® Rather then chance a 
violation of tho law persons holding offices in business organi 
zations of doubtful status file applications in v/hich tho juris 

dictional facts are denied or tho quostion of jurisdiction, is 
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reserved. Thus in offoot they sook advisory opinions® Ta 


72* TOiile tho Act makes no provision for tho Commission's rc~ 
ooiving or acting upon applications in which (oohtinuod) 



oases in which 7/ant of jurisdiction is satisfactorily estab- 
lishodj, the Commission disnisses the application without ap- 
proaching the merits* In debatable cases a hearing on the 
application is usually ordered and in Home instanoesj when the 
jurisdictional question is close, a separate hearing on that 
point alone is ordered® 

Hearings may be marked by the interventi on of the 
power company to oppose s. determination by the Cormnission that 
jurisdiction exists* Since the issue involved ituxy be whether 
interstate transraission ends at one end of a trrmsformor or 
the other, or of similar nature, the quostioiivs are froquontly 
difficult to solve# VJhon the jin-isdictional facts are put in 
issue, the Conmission assimios the burden of proceeding with tho 
introduction of evidonoo bearing on that point; but the appli- 
cant is roquirod to go forward on the merits of the application# 

Tho usual hearing and post-hearing prooodiiros are 
followed, Gxoopt that when jurisdiction is not quostionod, the 
Commission's counsol does not filo a brief and usually no brief 
is filed on bohalf of the applicant* Thus at no point in tho 
procoeding is tho applicant ever advisod of tho questions to 
bo considorod othor than the goner al one of whothor "public or 
private interests will bo adversely affoctod®" It is said that 


(contiiiued) jurisdiction is denied, the Coimnission regards its 
present procedures as well adapted to further tho public in- 
terest, and therefore forbears from dismissing applications of 
this charaotor# 



prolioai^ing oonforGncG bG-irtTOon comisol for the applicant and the 
CoinHiission indicates clearly the purpose of the inquiry; butg 
of course j that does not show in the record and it may be 
doubted that the expense of a conference in Washington should 
be necessitated in every case in order to ascertain the points 
concerning which the Coirtniission desires further information# 
Statistics would indicate that the problem is of no consequence, 
since only once has- the Commission withheld its approx’-aij but 
the statistics are useless if not deceptive, for in the very 
great majority of oases in which the Commission has orderod a 
hearing on an application or an inquiry into a system, not 
limited to tho question of jurisdiction, rosignations from of»» 
fioo havo followed forthwith, Vdiothor tho hundreds of resig- 
nations in thoso ciroumstanoGs are induood by foar that improper 
activities will bo unoovorod or by tho feeling that the direc- 
torship or office is not worth submitting to an exploratory 
hearing cannot, of course, be determined. 

Disposition by the Comm ission , The Commission's 
orders permitting tho holding of the interlocking positions 
simply recite the finding of jurisdiction and that noither pub- 
lic nor private interests v\dll bo adversely affected. They 
authorize tho applicant to hold specif iod offices until othor- 
wd=so ordered by tho CoEnnission, but expressly reserve tho right 
to require a furt.hor showing by the applicant at aiiy time, Tho 
regulations extend the effect of tho orders to immodia.toly 
suocooding terms of offico, but provide that if the tenuro in 



offioo is intorruptodj further authorization "by the Commission 
is required before the position may be resumed® 

In the single oas© in which authority ms refused the 
Commission made specific findings that the applicant had held 
office in several utilities subject to the jurisdiction of tte 
Commission and been in charge of their accounts; that the 
aooomts had not been kept in accordance with the uniform sys- 
tem prescribed by the Commission; that the applicant had been 
provided with an inordinately large expense aoooimt which con- 
tained a number of items of an unusual nature, not satisfactor- 
ily explained; an,d finally that it had not been shorn that 
public and private interests would not bo adversely affected 
if authority wero to be granted* 

TOien resignations are: submitted, tho Commission 
terminates the proceeding by formal o2*der containing a simple 
finding that the applicant no longer requires authorization 
from the Commission# 

In oas© jurisdiction is not established, the Commis- ^ 
sion makes findings that the jurisdictional facts do not then 
exist and thereupon dismisses the application# 

Failure to see k autho ri za t i on# Failure to seek 
©authorization from tho Commission presents no problem® From 
tine to time the staff of tho Commission learns of tlie mauthor- 
ized holding of interlocking positions, but a letter or other 
notioG almost invariably brings oithor an application or a rosig 
nation# Tho only possible basis of dispute is jurisdiction ovor 



the iitil5.ty or the nature of the other businese organisation# 
The first is usually settled in some other proceeding - such 
as a rate case - the second is usually rather easily determined 
■without forml proceedings. 
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Exportation of Po wor n,nd Exportat5.on and Ixiportation of Gas 

The Power Aot forbids the exportation of electric 
energy without authorization fran the Coiiiiaission, and the 
Natural Gas Act contains similar provisions dealing with both 
the exportation and importation of natural gas* Moreover, by 
Executive Order 8202, dated July IS, 19S9, the President 
’'authorized and requested” the Commission to receive appli-* 
cations for permits for the construction, operation or 
maintenance of facilities for tho exportation of poorer, or the 
exportation or importation of natural gas, and, aftor 
obtaining tho recommendations of the Secretary of State and 
tho SGcrGtai*y of ?fer, to submit each such application to the 
President with a rooomendation as to tdiether tho permit 
applied for should be granted and, if so, upon what terns and 
conditions* Sinoo trade without facilities is imxeossible and 
facilities without trade aro useless, authorization from both 
the President end tho Cormaission must be obtained for one is 
valueless without the other. 

Applicatio3is for Prosidontial pomits are referred 
to the Bureau of Engineering for study, and tho Secretary of 
State and tho Secretary?- of War a.re supplied Tri.th copies and 
asked to make rocOTmaondo-tions# Replies roceived from the 
two SocrotariGs are transmitted to the Bureau of Lavir, which 
also receives the results of the study of the Bureau of 
Engineering!. In tho Bureau of Law proposed orders and a 
draft of a permit aro prepared for submissioji to the Corrniission. 



If the Cominission approves the application, the Bureau of Law 
prepares a letter to the President summarizing the recornmen- 
dations which have been made, which is signed by the Chaiman 
?/hen it meets mth his approval. The procedure to be 
followed in case the President declines to issjie a permit in 
accordance xvj.th the Commission’s recommendations has not been 
def initely determined, 

Applications for permission to export or import are 
referred to the Bureaus of Law and Engineering, The Bureau of 
Engineering prepares a report which is sent to the Commission 
through tho Bureau of Lavf, The Biireau of Lavf prepares a 
proposed order granting permission or setting tho application 
for hearing if reason to refuse permission appears or reason 
to grant is not made compollingly clear, 

Tho basis upon which an application may be dis- 
approved is, once more, the vague and shifting concept of the 
’’public interest.” Content has boon given the phrase by the 
Commission’s past detonalnations, which have rested denial 
of applications on economic factors, such as that exportation 
of power TiTould dangerously diminish the supply available for 
domestic uses, or vrould cause increased local prices. The 
standard remains, however, a general one* Notwithstanding 
this fact, the Commission Ims done noth5.ng to particularize 
tho issues, by indicating tho factors in which it is 


73, As yet no Presidential permits havo been either granted 
or denied but a number of applications are pending before the 
Commission, 


especio.lly interested, in cases Tdiioh go to hof-iring® These 
include everj;'' application for leave to export poTfor where 
the Comission is not fully satisfied that the application 
should be granted, and every application involving importation 
or exportation of gas, whether or not tho Commission is 
favorably disposed* ?fhen hearings are held, the applicant 
must proceed by tho Coimuission*s standardized hearing methods 
( infra , pp, 84 f£.) to establish that his desire to export or 
import mil not disserve tho public interest - and ho is 
wholly unaided by advices from tho Commission which vrould 
enable him to canalise his efforts or to produce the infor- 
mation most earnestly desired by those x7ho must determine the 
action to bo taken finally. 

Me rger, Disp ositi on of Facilities, Purchase of Securities 
Tho Power Act forbids any public utilitjr to sell, 
lease, or othen’fise dispose of tho whole of its facilities 
subject to the jurisdiction of the Commission, or any 
portion having a value in excess of |50,000, or to merge or 
consolidate its facilities Tfith those of any other person, 
or to acquire imy security of vaij other public utility 
without authorisation from the Commission. The form and 
contents of an application for authorization are prescribed 


74. The reason for scheduling a hearing in' every gas case is 
not clear. The statute does not so require, and tho issues 
are not essentially different from those which arise in power 
cases and are favorably decided without hearing. 


ill dct-ail by tho CoMaission^s rules of practioe, which also 
contain a 7ra.rniiig that Commission o.ction mil roquiro about 
45 days. The Act requires the Comnissioii to “give reasonable 
notice in miting to the Governor and State Commission of each 
of the States in which the physical properti'- affected, or any 
part thereof, is situated, and to such other persons as it 
may doom advisable,” The Commission's rules provide that an 
applicant may be required to give sucli local notice by 
publication as the Commission may prescribo, 

Wlion applications are received, form notices are 
prepared in the Socretary’s office and sent 7dth a copy of 
the application to tho Bureau of Law, Another copy of tho 
application is sent to the Chairman, a third to the Bureau 
of Accounts, Finance and Rates and, except in the case of. 
applications for authority to purchase securities, a fourth 
is sent to the Bureau of Engineering, An attorney in the 
Bureau of Law checks the notices and the press release 
prepared by the Division of Infomation, initials them and 
returns them to the Secretary's office. The notice is 
published in the Federal Register and copies of the press 
release are mailed to the govornor and appropriate 
commissions of each interested state. The Chairman 
designates a supervising commissioner, and the Secretary 
notifies the Bureaus of the designation. 

The Bureau of Accounts, Finance and Rates, and 
the Bureau of Engineering report to the Commission by 


memorandum sent directly to the supervising commissioner 
instead of through the Bureau of Law as is usually done, 

A copy of each memorandum is sent to the Bureau of Law andj 
if both are favorable to the applicant and the Bureau of Law 
has found no reason for denying the application, the attorney 
prepares an appropriate order which he submits to the 
supervising commissioner. The supervising commissioner '• 
presents the matter to the Commission for action. If any of 
tho Bureaus reports that the application is objectionable, 
incomplete or othei-wise not grantablo on its face, a hearing 
is recommended, 

Tho hearing is orderod"^^ and notice is given as in 
other oases, before the Commission, but in some cases there is 
a semi-official spocification of issues in a letter prepared 
by the attorney in charge of tho case, vdiioh is signed by 
the Secretary and sent to the applicant with the notice. The 
1 otter simply states that the Commission is intorested in 
developing facts about some point or points in the application 
and does not purport to limit tho scope of the Comiaission^s 
inquiry. At the hearing the applicant is required to opon 
and counsel for tho Commission cross-examines, Tho hearing 
and post-hearing procedure follovir the usual plan except that 
usually briefs are not filed because time liiaitations will not 
poimit their use. 


75, Sometimes hearing is waived at tho time the application 
is filed, and in one case the Commission denied an application 
7fithout hearing in reliance upon such a waiver. 


I ssuanco of securitios by public utilities * The 
PoiTor Act provides that no public utility except those T,?hose 
security issues arc subject to regulation by state con- 
missions, and those subject to the Public Utility Holding 
Company Act of 1955 and not exempted by the Seouritios and 
Exchange Conmissi on 9 shall issue any security or assxmie any 
obligation or liability in respect of any security of another 
person without authority from the Commission# The Act also 
provides that authority shall be granted only if the Commission 
finds that the proposed action ”is for sorae larrfial object, 
vdthin the oorportite purposes of the applicant and comiaatible 
with the public interest, which is necessary or appropriate 
for or consistont ¥ri.th the proper performance by the applicant 
of service as a public utility and which will not impair its 
ability to perform that service, and (b) is reasonably 
necessary or approiDriato for such purposes#’^ The rules of the 


76# Those exceptions leave very fovr security issues subject to 
the jurisdiction of the Commission. 

77. This prohibition does not apply to the issue or reiaewal of, 
or assumption of liability on, a note or draft maturing not 
more than one year after the date of such issue, renewal, or 
assimiption of liability, and aggregating (together v/ith all 
other then outstanding notes vund drafts of a maturity of one 
year or less on which such public utility is prMarily or 
secondarily liable) not more than five |>er centum of the par 
value of the other securities of the public utility then 
outstanding. In the case of securities having no par value the 
fair value as of the date of issue is the determining factor. 

In the excepted oases, however, the statute requires the utility 
to. report its transaction to the Coimtiission within ten days* 

Such reports are examined by the Bureau of Accounts, Finance and 
Hates and filed rdthout roferenc© to the Camriission. 



Commission prescribe the form and content of applications for 
authority and state that Commission action will ordinarily require 
about 30 days. 

Applications for approval of security issues receive 
special attention because of the great need for speedy dis- 
position. Thus, even in moving from the Docket Section tothe 
Bureau of Law they are dispatched by special messenger rather than 
by routine messenger service. Notice of filing is given as in 
merger cases, a supervising commissioner is designated, the Bureaus 
of Law and Accounts, Finance and Rates launch their studies at 
once, and every effort is made to complete the matter at the 
earliest possible moment. The report of the Bureau of Accounts, 
Finance and Rates is submitted to the supervising commissioner, 
and a copy is sent to the Bureau of Law. 

In some cases when the Bureau of Accounts, Finance and 
Rates has recomraended approval of the issue, the supervising 
commissioner has called the attorney assigned to the case and, 
on his oral statement that no legal objection was apparent, 
subno-tted the matter to the Commission as soon as an appropriate 
order could be drafted in the Bureau of Law. Conferences with 
Commission officials other than commissioners, before the applica- 
tion is filed, contribute greatly to expeditious handling of these 
matters by assuring the filing of full and complete applications 
and permitting explanations before misunderstandings arise. 



When rai application is not sufficient on its face 
to justify approval, a hearing is ordered at once and notice 

givon, sonet-imes supplemented by telegraph to give the 

78 

parties a better opportunity to prepare* Tlio need for speed 
is said to justify the practice of holding hearings rather than 
resorting to correspondence, since the applicant's ropre-- 
sentativGs can appear at a hearing, and present their case more 
quickly than could be done by c or r o spend one o. The order for 
hearing is very general in its terms lost the specification of 
an issue unduly'- jeopardise the salability of the seouritiGS* 

The record is not foi-mally closed, but instead the hearing is 
’’adjourned" to be reconvened on 24 hours’ notice in order to 
keep the ¥ira,y clear for further spGed3?^ hearing if it becomes 
necessary upon submission of the unden\rriter’ s oomraitmont and 
closing price. The examiner’s report is prepared as quickly 
as possible and submitted to the supervising commissioner, 
who instructs the Bureau of Law to prepare an appropriate 
order in accordance with his views* As soon as the order is 
ready, the case is submitted to the Commission for action* 

When the action of the Commission is unfavorable to 
the applicant, but there scoiiis to be merit to the general plan 


78* The published notice that an application has been filed 
indicates that protests against granting the application may be 
filed within ton do^^-s after notice* If any protests were 
received or, indeed, if the Commission had any intimation, 
hoYfover infonaal, that an individual or group v/as interested in 
the subject matter of the application, it is said that tele™ 
graphic notice of hearing would be communicated to each 
protestant or other intorostod party as ttoII as to the applicant* 



while only details preirent approval , the supervising com- 
missioner may undertake to adviso the applicant as to changes, 
which mil prolae^bl^r lead to approval. Great care is taken to 
make it plain that the supervising comniissionGr is speaking 
only for himself and not for the Commission; but, of course, 
the supervising cornmissionex' is awnre of the Commission’s 
policies and his advice may be relied upon with a considerable 
degree of safety. 

The limitations upon the Commission’s jurisdiction 
lead to some difficult questions® The line betivoon the 
jurisdiction of the Po'wer Commission and that of the 
Securities and Exchange Cammission is shadowy and not yot 
settled* Cases liave arisen vdiich fell in the doubtful zone 
and the Commissions resorted to conferences in an effoid: to 
settle then, Tho individual cases were settled, but \?ithout 
the establishment of any satisfactory rule of decision. These 
jurisdictional questions have led to the development of a 
vory interesting, nonstatutory procedural device: In one 
recent case the Commission pemitted a utility company which 
desired to undertake a financing operation, but was uncertain 
whether it ¥ns subject to tho Poiver Commission’s control in 

this rospect, to file a petition for a '’declaratory judgment” 

79 

by the Commission that it lacked jurisdiction. The petition 

79* ’’Declaratory’- judgment” is perhaps something of a misnomer, 
for legally the Commission wovild not be bound by its determi- 
nation in the event that it later desired to alter it* But as 
a practical matter, the disclaimer of jurisdiction by the 
Ccomraission in these ciroumstenoes -would no doubt be final and 
binding, for there would be no incentive to v/ithdraw tho 
disclainier once it had been made. 


ms a formal doouiaent which alleged the facts ifhich tore on 
the jurisdictional dispute 5 consideration ?/as entirely 
internal and no hearing ms held* A highly formal order ms 
entered at the end, reciting the Ccmmissioii* s conclusion that 
it had jurisdiction* 

Subpoe nas 

Until ITovember 3, 1939, the Commission reserved to 
itself the exclusive right to issue all subpoenas* At that 
time the power to issue subpoenas to appear and testifjr ms 
delegated to examiners and others Yjho might be designated by 
the Chaiiman to conduct public hearings 5 but the Oorimiission 
still required that a request be made to it for findings of 
relevancy and materiality before subpoenas duoos te em can be 
issued* Ihile this requircmient seems to be somewhat 
oi.irabersome, it has been deem-od in some quarters to be neces- 
sitated by sections 307(b) of the Power Act and 14(o) of the 
natural Gas -^ict, nhich authorise the Ccmmiission to ”roquiro 
the production of books, impers, correspond once, memoranda, 
contracts, agreements, or other records which the Commission 
finds relevant or material to the inquiry*"®^ But the 
awkwardnoss of the procedure is reliovod by tho fact that 


80* It is at least arguable that tho statutory language need 
not bo intorpretod ^absolutely literally, as requiring that 
the Goimiiissioners tliemsolves find rolovanoy and materiality* 
Other similarly worded statutes have boon intorpretod as 
pomitting sub-dologation of tho authority to make tho 
roquisito findings and to issue subpoenas accordingly* 


subpoonas are rarely nocded. Applicants and respondents in 
Coiflmission proceedings of course have access to their orm 
documental^’- material and require little else* Such requests 
for subpoonas as there havo been haw. come chiefly from the 
Commission’s sto-ff* Usually the need for subpoenas can be 
foreseons and in those cases the Commission makes a finding 
in ad-rance, sufficiently broad to cowr any situtation likely 
to arise* In some cases -vvhon the Commission is entering 
upon an in-rostigation in the field, a number of blank 
subpoenas ad testificandum but not duces tecuianmlll be 
executed and delivered to the attorney in charge of the 
investigation to be used in his discretion* 

Interve ntion 

The right to inberwne in proceodings before the 
Commission is sought to a considerable extent* The Commission 
may permit full intervoiition rii-bh all the pri-onleges and rights 
of a party, or it may grant the right to participate merely to 
the extent of introducing relevant Jm.d material evidence, 
prssonting argument and filing briefs, or it may limit the 
applicruit to an appearance as amiicu s curiae * 

Applioation for leave to intervene may be made by 
petition of any interested state, state oormaission, municipality, 
a roprosentativG of interested consumers or security holders, 
or any competitor of a party to a pending procooding, or any 
other person -Vvhose participation may be in the public interest , 



A petition must be filed not less than fiire days preceding 
the date set for public hearing unless the Coinmission 
otherrdse orders* The petition must set forth the grounds of 
the interventions the position and interest of the petitioner 
in the proceedings, and must bo subscribed and verified* 

I'Jhen received, petitions for leave to intervene are referred 
to the Bureau of La-w, Tjiiich prepares a recommendation to the 
Coinmission and a proposed order* The Bureau of Law is well 
aware tint the Commission follows a very liberal policy in 
permitting intervention and it seldom recorunends denial unless 
very strong reasons can be advanced in support of the reoom'* 
mondation* Ihe re, however, the effects of a determination will 
not directly fall upon the ¥fould~be intervener, a tendency has 
been manifested of seeking to liaiit intervention to the 
Commission proceedings themselves; that is, the 5„ntervenQr is 
given leave to participate fully in the administi'ative 
proceeding, but is not formally given the status of a party, 
so that the intervener* s standing to seek judicial review of 
the final order is not clear* The effectiveness of this effort 
to narrow the number of possible appellants, by attaching 
conditions to the grant of leave to intervene, has not yet been 
judicially deteminod* 



HEARINGS 


The Examiner and his powers. The examiners who preside 
at the Commission’s hearings are drawn from the Examiners Division ^ 
headed by a Chief Exaitiiner and responsible directly to the Commis- 
sion« '■ All members of the examining staff are lawyers, a circTni- 
stance which is apparently not wholly advantageous. The Chief 
Examiner expresses the conviction that the lawyers on his staff 
should be joined by colleagues with engineering and accounting 
training to assist in the solution of problems for whose full ; 

understanding legal learning is not enough. 

The powers of the Commissi on’s examiners are comparatively I 
narrow. They may rule on motions which are not dispositive, and 
may decide questions of evidence. They have power to adjourn 
hearings. They may submit crucial questions to the Commission 
before the completion of the hearings. Since November 3, 1939^ 

11, For method of designating an examiner to sit in a particular 
base, see supra , p.l7* 

82, So strenuous an effort is made to insulate them from possible 
influence by other members of the staff that when the General Counsel 
requested that he be supplied -with copies of routine daily reporte 

of the progress of hearings which examiners submit to the Chief 
Examiner, his request was flatly refused and he was advised to 
obtain his copies from the Secretary, who receives the reports 
from the Chief Examiner for docketing and submission to the Commis*- 
,sion.' ■ 

83, As is shown infra , p. 88 , the present absence of engineers and 
accountants on the examining staff necessitates post-hearing consul- 
tation between the examiners and men of those professions employed 

in the Bureau of Engineering or the Bureau of Accounts, Finance and Rab 

84, But since the Commission rarely entertains this type of inter- 
locutbry appeal, the power is very seldom exercised. 



they have been empowered to issue subpoenas ad testificandum 


and 5 when the Commission has formally found that the documents 
to be produced are relevant or material, subpoenas duces tecum» 

They may fix the time for filing briefs after the hearing, but 
thes?- may not extend the time ?/ithout the approval of the Chief 
Examiner and the supervising commissioner* They are' expected to ^ 
and often do - take an active part in questioning Y/itnesses when 
necessary to clarify or complete the record. 

The process of proof . The procedure at hearings is of a 
strictly formal character, conducted in a highly dignified manner 
no matter how ill-adapted one might believe courtroom methods to 
be when applied to the task at hand.^^ 

The examiner literally calls the hearing to order, for he 
has specific instructions that "the use of such expressions as 
^The hearing mil nov<r be resumed* as a substitute for simply calling 
the assemblage to order is not favored." The examiner* s next act 
is to read the order of the Commission setting the matter for hear-- 
ing. The appearances of the parties and their counsel are noted 
for the record. The hearing then proceeds in the usual courtroom 
manner, with opening statements and preliminary motions followed 
by the introduction of evidence by the party having the burden of 
going forward viith the presentation of proofs. 

85. Despite the "judiciality" of Commission hearings, they have in 
the past been heavily attended by Senators or Congressmen who desired 
to be heard on the issues concerning which evidence was to be 
received. On occasion a tearing has been interrupted to permit them 
to speak and they have made statements which contributed little or 
nothing to the decision of the matter before the Commission and 
might have been addressed more appropriately to a legislative body. 
Although there has been no apparent effort on the part of the Commis*- 
sion to discourage it, the practice seems noY/ to be dormant, if not dead 



Both the power Act ?.nd the Natural Gas Act provide that 
the technical coiamon-law rules of evidence shall not bind the 
Commission. While there is no studied effort to apply these 
rules j departures from them are not striking. The best evidence 
rule is not strictly followed, nor is the parol evidence rule and 
some ethers of the exclusionary doctrines. In the main, however, 
one feels after examining a number of records in Commission cases 
that little is admitted which does net measure up to fairly 
stringent tests of relevancy, materiality, and probative (per- 
suasive) quality, so that at least the basic purposes of the common*^ 
la?; rules are served. Affidavits and other statements which cannot 
be tested by cross-examination are seldom and reluctantly admitted, 
and then only when it is plain that the evidence is necessary to 
a complete record and cannot well be obtained othenrdse. Provision 
for the taking of depositions is made in the rules of the Commis- 
sion, but the use of depositions is rare. 

Frequently in the more complicated cases before the Commis- 
sion the hearings are adjourned at the close of the evi-dence in 
chief of the party opening the hearing, so that the other parties 
may examine the evidence in the record, which is almost al?;ays 
in the form of voluminous reports, charts, and other documents 
and long technical opinions of expert witnesses. ^ 


8F] Compare the suggestion supra, p* 53 that the Commission should 
prescribe a pre-hearing exchange of exhibits. 



Oral argument by the part5.es to tte examiner is permitted 
only if a request is made before or at the hearing. When it occurs 
at all^ it is usually heard immediately follomdng the close of the 
evidence but in some cases argument has been heard after the 
filing of briefs. The examiner limits the t5-ine as he sees fit# 

The argument is reported mth the testimony and. submitted to the 
Commission for consideration in deciding the case. The privilege 
of oral argument is sought only infrequently^ probrobly because 
the parties realize that the technical nature of the issues per- 
mits effective discussion only in '!?rriting. 



post-hearing procedure . Upon the closing of the record 


the examiner fixes the time for filing briefs and requests all 
parties to incorporate proposed findings in the briefs. The time 
for filing may vary widely, since the issues may number from one 
or two to an estimated fifty thousand. Briefs of the parties 
must be filed contemporaneously and parties may file reply briefs 
only if a main brief is filed. The merit of this practice is said 
to be a great saving in time, and so far as can be ascertained 
there is no complaint against it. 

?{ith the help of the briefs the examiner undertakes the 
preparation of his report. Often technical problems arise which 
the examiner feels require him to seek the aid of engineers or 
accountants. To procure that assistance he consults the Chief 
Examiner and explains his problem. The Chief Examiner selects 
a member of the staff of the appropriate Bureau who has had no 
connection with the case and requests the Bureau Chief to assign 
that staff member to assist the examiner. Consultation with 
those who have participated in the case is, it is asserted, not 
permitted in the absence of the « adverse party.” 

The examiner’s report usually recites the authority for 
the hearing, his designation, and the appearances of counsel. It 
sets out a brief history of the proceedings before hearing, a 
jurisdictional statement, a statement of the questions presented, 
a summary of the evidence, findings, and recommendations. The 
report is edited by the Chief Examiner, but only, it is said, to 
point out flaws in reasoning and style, and not to change the 


substance. The supervising commissioner may spur the examiner 
along in the completion of his report or insist upon its sub- 
mission within a limited time^ but he will net discuss the case 
mth the examiner or attempt to Influence the examiner in making 
findings or recommendations, 

When the examiner'l's report is completed;, it is submitted 
to the Commission ?irith the briefs, the record, and the files 
It is never served upon the parties and therefore there are no 
exceptions to it. Indeed, there are intimations that the examiner »s 
report is rarely accorded very great weight by the Commission. 

The supervising comniissioner who has kept in touch with the case 
usually prepcares a memorandum for the other commissioners comment- 
ing on the examiner’s report and recommendation. Each Commissioner 
makes some study of the record and it is said that in eveary case 
at least one Commissioner reads the entire record. The Commission 
does not consult staff members to obtain facts not in the record 
but it frequently calls those ¥Jho have participated in a case and 


S7. Occasionally the Commission has proceeded to decision y/ithout 
waiting for the examiner’s report. 

The files which go to the Cornmissicn contain the original 
applications and exhibits which instituted the matter that has been 
heardj they contain, too, staff reports and outside correspondence 
(including, perhaps, protests) concerning the problems at issue. 

Some of this material may be evidential in character, though not 
formally introduced into the record. 

88. As is apparent from the subject matter of most Commission cases, 
demeanor evidence does not assume major importance as a means of 
arri^ring at an accurate perception of the facts. And, as already 
noted, many cf the issues call for engineering or accounting skills, 
rather than the lawyer’s. 


^ 89 - 


questions them as to points in ths record. Finally a vote is 
cast and the decision is made. The formal order may be drafted 
by one cr more of the Gommissioners or by the Bureau of Law and 
then revised by the joint action of the Commissioners . i>3Cisions 
are seldom supported by argumentative opinions 5 only 51 opinions 
of the Commission have been written since the creation of the Com- 
mission of five in 1930, Staff mesibers generally feel that if the 
Commission Yn'ote more opinions the staff work would proceed more 
efficiently, for the general language of the statutes would then be 
reinforced bj authoritative, or at least suggestive, interpreta- 
tions. In justification of the practice of not writing opinions 
it is said that (1) the volume of business would not permit the 
writing of opinions in all cases; (2) opinions in all cases 
would not be helpful; (3) the Commission is not bound by the doc- 
trine of s tare decisis ; (4) only infrequently do cases rest on 
similar factual bases; and (5) the supervising commissioner knows 
the Commission’s policies and is able to guide the staff in policy 
matters. ^ , 

Rehearing . Under both the power Act and the Gas Act 
application for rehearing is a prerequisite to judicial review of 
any order of tte Commission, »Any person. State, municipality or 

89 I Statement of this distinction is not easy. A number of steff 
members, separately interviewed, were unanimous in asserting that, 
when called before the Commission, they have never been asked or 
given opportunity to supply matvorial not already in the record, 
or to make argument not already formally presented. At the same 
time, these staff members say that they have been asked to explain 
exhibits which appeared in the record, or to clarify ambiguities of 
language, or to indicate more clearly the theory upon which their 
analysis proceeded. 


state Commission aggrieved by an order of the Commission in a 
proceeding . , , to which such person. State, municipality or State 
Commission is a party” may apply for rehearing 'within 30 days of 
tte issuance of the order. Unless the Commission acts upon'i the appli- 
cation for rehearing within thirty days after it is filed, the appli- 
cation is to be deemed denied. The Commission* s rules require 
applications for rehearing to be made by petition, under oath, 
stating specifically the grounds relied upon| they must be served 
by the petitioner upon all parties to the proceedings or their 
attorneys of record. Alleged errors must be specified with par- 
ticularity. 

Applications for rehearing are referred to the attorney 
in the Bureau of Law who appeared for the Commission. He submits 
a memorandum stating his vie?rs to the Commission, but the applicant 
is not served xd-th a copy. On occasion the Commission has requested 
the views of the examiner or other officials to be submitted 
either orally or in memoranda. 

The Commission’s order, of course, varies in form accord- 
ing to the action taken, and may deny the petition, modify the order 
attacked, or reopen the proceeding. While a statistical record is 
not obtainable, it is said that a petition for rehearing is filed 
almost as a matter of course in nearly every case decided adversely 
by the Commission - and that the Commission almost never grants 
such a petition. 

90. in 'view 'of tMs provision of the statutes, applications for 
rehearing are filed as a matter of course in contested proceedings 
of any consequence. An unsuccessful attempt has been made to obtain 
a review of the Commission’s findings on a declaration of intention by 
appealing from an order denying rehearing. Carolina Aluminum Co. v. 
Federal Power Commission, 97 F* (2d) 435 (C.C.A. 4th, 193S). 


JUDicnL mMim 


The power Act^^ and the Gas Act^^ contain precisely 
similar provisions for judicial review of the Commission's orders. 
Any party to a proceeding aggrieved by an order of the Goramission 
may obtain a re\dew by the Circuit Court of Appeals for any circuit 
x'^fherein the licensee, public utility or natural gas company to 
which the order relates is located or has its principal place of 
business, or by the Court of Appeals for the District of Columbia 
by filing with the court, x'>:ithin sixty days after the order of 
the Commission upon the application for rehearing, a petition 
prajdng that the order of the Commission be modified or set aside 
in whole or in part. A copy of the petition must be served upon a 
member of the Commission, After service the Secretary with the 
assistance of the Bureau of Law prepares a transcript of the record 
which is certified and filed with the court. No objection to the 
order may be considered by the court unless it was advanced in 
the application for rehearing or there was reasonable ground for 
failure to do so. Findings of fact by the Commission are conclusive 
if supported by substantial evidence but any party may, by leave 
of the court, adduce additional evidence before the Commission 
xx^-hereupon the Commission may modify its findings as to this facts 
and If it does so, the modified findings and the Commissionfs 
recommendation, if any, for the modification of the order must be 
filed x*d.th the coxirt. The modified findings are conclusive if 

, 

92, Section 19(b) 

^ 92 ^ : 


supported by substantial evidence but the statutes do not explicitly 
require the court to accept the reconiriiendation as to the order# 
Review by certiorari or certification to the Supreme Court is 
also provided* 


ENFORCEMENT OF THE STATUTES ^ AND TRE REGULATIONS AND 
ORDERS OF THE COMMISSION 


To enforce the statutes or its regulations and orders 

the Commission must resort to the courts, Section 314 of the Po?/er 

Act and Sectd. on 20 of the Gas Act provide; 

"(a) Whenever it shall appear to the Commission that any 
person is engaged or about to engage in any acts or practices 
which constitute cr Tdll constitute a violation of the 
provisions' of this Act, or of any rule, regulation, or order 
thereunder, it may in its discretion bring an action in the 
proper District Court of the Un5.ted States, the Supreme Court 
of the District of Columbia, or the United States courts of 
any Territory or other place subject to the jurisdiction of 
the United States, to enjoin such acts or practices and to 
enforce conip3.iamc8 with this Act or any rule, regulation, 
or order thereunder, and upon a proper showing a permanent or 
temporary injunction or decree cr restraining order shall be 
granted without bond, liie Comi'nission may transmit such evi- 
dence as may be available concerning such acts or practices 
to the Attorney General, \Tho, in his discretion, may institute 
the necessary criminal proceedings under this Act. 

"(h) Upon application of the Corami-ssion the district courts 
of the United States, the Supreme Court of the District of 
Columbia, and the united states courts of any Territory or 
other place subject to the jurisdiction of the united States 
sha3-l have jurisdiction to issue "^vrits of mandamus commanding 
any person to comply with the provisions of this Act or any 
rule, regulation, or order of the Commission thereunder.- 

"(c) The Commission may employ such attorneys as it finds 
necessary for proper legal aid and service of the Commission 
or its members in the conduct of their work, or for proper 
representation of the public interests ‘in investigations made 
by it cr cases or proceedings pending before it, whether at the 
Commission’s own instance or upon complaint, or to appear for 
or represent theCoranission in any case in court; and the expenses 
of such employment shall be paid out of the appropriation for 
the Commission." 


In addition Section 315(a) of the power Act authorizes the Commis- 
sion to impose a forfeiture of not more than flOOO upon anj licensee 
or public utility for willful failure to comply Yfith an order of 
the Coimnission, to file any report required under the Act, to submit 
information or documents required in the course of an investigation 
or to appear in response to a subpoena* The amount of the forfeiture 
may be recovered in a civil suit* The forfeiture provisions of 
the Act have never been formally invoked by the Commission but, no 
doubt, they have some value as deterrents* 


RUIE-MKING 


General regglations and rules of practice. Both the 
Federal power Act and the Natural Gas A.ct authorize the Commis- 
sion to adopt such rules and regulations as may be necessary to 
effectuate the purposes of the statutes. Rules of practice have 
been promulgated under both statutes. 

The Commission has no fixed procedure for the formula- 
tion, consideration, or promulgation of rules and regulations. 

At times an inter-bureau committee appointed by the bureau chiefs 
has functioned, principally as a co-ordinating body; but any Bureau 
within the Commission or any Commissioner may recommend the adop- 
tion of a rule or regulation and, after receiving such wholly 
internal consideration as the Commission deems necessary, the 
proposal is accepted or rejected. Both the Power Act and the Gas 
Act provide that rules and regulations shall become effective 
thirty days after publication in such manner as the Coiroiission 
may prescribe unless the Commission orders othervd.se. VRien new 
rules and regulations are adopted they are published in the Federal 
Regis'ter’,. and sropies are sent to all licensees, public utilities, 
or natural gas companies which may be affected. In addition, 
press releases are sent to newspapers, trade journals, and trade 
associations. So far as can be ascertained, the Commission 
has never felt it necessary to have hearings, conduct conferences, 
or circularize affected interests prior to promulgating rules. 

The total failure to utilize any systematic methods of tapping 



the opinions of intervssted groups, except in the adoption of uni- 
form systems of accounts, is ascribable, no doubt, to the limited 
scope of the ru3.es adopted. They have either been ru3.es of prac- 
tice or prescriptions of information required to be filed i.d.th the 
Commission in connection -with various applications, or annual 
reports. None has sought to re,gulate the actual conduct of the 
business operations of those to whom, the rules extend. 

Uniform system of accounts . The Commission has adopted 
tiATO uniform systems of accounts - one for electric companies and 
one for natural gas companies, prior to the adoption of each, 
the Bureau of Accounts made extensive studies of accounting systems 
required by state regulatory bodies and conferred xirith represen- 
tatives of those bodies rcnd with the National Association of 
Railroad and Utilities Commissioners. As a result of its studies, 
the Bureau formulated a proposed system which met with the tenta- 
tive approval of the Commission, public hearings were then ordered. 
Notice xTas given by m-ail, by press releases, and, in the case of 
the natural gas companies, by publication in the Federal Register. 

The hearing on the system of accounts for the electric 
companies was somewhat in the nature of a convention or open forum. 
Round table conferences were held, at which the Commission Vvmis 
represented by some of its accountants and ' attorneys , and the 
poxver companies x-vere similarly represented. Discussions were in- 
formal and statements were argumentative. The disexissions were 
reported stenographic ally and considered by the Comjnission, which 
then adopted the uniform system originally proposed. 
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The hearing on the system proposecl for the natural gas 
companies ims held before the Corrmissios? sitting en banc ^ and all 
the rituals and ceremonies of an adversary judicial proceeding 
were followed. Both the Commission and the natural gas companies 
were represented by counsel, who offered the sworn testimony of 
witnesses, and formally introduced much documentary evidence. 

The hearing was opened by counsel for the Cominission, who called 
on the chief of the Bureau of Accounts, Finance and Rates to 
explain the system. The representatives of the gas companies 
were permitted to cross-exairdne and then to introduce e\ddenc8 of 
their own. The members of uhe Commission took an active part in 
questioning wdtnesses. 

At the conclusion of the hearing the representatives of 
the gas companies filed briefs with the Commission, but the Com- 
mission Staff did not follow suit. The Commission adopted the 
system proposed with only one or tiAro minor changes, and ordered 
that the uniform system be installed and kept after January 1, 
1940. 

The differences in the form of hearings held in these 
two instances were dictated by no va.riations in the respective 
subject matters . Nor was the formalized hearing on the proposed 
gas accounting s;y5tem dictated by any dissatisfaction— -either on 
the part of the Commission or of the electric companies — ^^/ath 
the form of hearing on the proposed electric acccunting system. 

The reason for the change in procedure appears to have been wholly 
a tactical one . At the time that it was scheduled there was 
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considerable clamor concerning administrati-ve procedure in general 
and administrative rule-making in particular, purely as a "public 
relations" matter it Y>ras determined to conduct a rule-making 
hearing which even the most pronounced proponent of formalism 
YTOuld pronounce acceptable. Now that the deed has been done^ 
there appears to be no sentiment that the proceeding brought to 
light any information or opinions r/hich could not have been 
obtained by much less wasteful and time-consuming methods. 
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